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Introduction

The emergence of community interests is widely regarded as having trans-
formed the traditionally bilateral character of international legal relationships, 
which were previously understood to be limited to the correlative rights and obli-
gations of states.1 In its landmark obiter dictum in the Barcelona Traction case, the 
International Court of Justice (hereinafter, “ICJ”) drew “an essential distinction” be-
tween obligations owed to specific states and those owed “towards the interna-
tional community as a whole”, the latter being designated as “obligations erga 
omnes”.2 
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1		 Bruno Simma, “From Bilateralism to Community Interest in International Law”, Recueil 
des cours de l’Académie de droit international de La Haye, Vol. 250 (1994), p. 231.

2 Case concerning the Barcelona Traction, Light and Power Company, Limited (Belgium v. 
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In its 2001 Articles on the Responsibility of States for Internationally Wrongful 
Acts (hereinafter, “ARSIWA”), the International Law Commission (hereinafter, “ILC”) 
introduced Article 48 to “give effect to the statement by the ICJ in the Barcelona 
Traction case”.3 Article 48 permits states other than the injured state to invoke the 
responsibility of another state when obligations erga omnes partes — owed to a 
group of states — or obligations erga omnes — owed to the international com-
munity as a whole — are breached.4 The ILC further observes that obligations erga 
omnes partes must “transcend the sphere of bilateral relations”.5

In the context of inter-state dispute settlement and international litigation, 
scholarly opinion widely accepts that the central function of obligations erga 
omnes partes and obligations erga omnes concerns the issue of standing.6 Judge 
Higgins notably observed that the obligations erga omnes referenced in the 
Barcelona Traction dictum were specifically directed toward the question of juris-
dictional locus standi.7 

There is no universally accepted definition of “standing” among legal scholars.8 
The Court’s controversial decisions on this issue in the South West Africa cases 
have further complicated the definitional challenges surrounding the concept of 
standing. In the view of the present author, standing is generally understood as the 
right of a party to a dispute to initiate legal proceedings to resolve the dispute 

Spain) (New Application: 1962), Second Phase, Judgment of 5 February 1970, I.C.J. Reports 
1970, p. 32, para. 33.

3		 Yearbook of the International Law Commission 2001, Vol. II, (2007), p. 127, para. (8), 
commentary to Art. 48.

4		 Ibid., pp. 126–128, paras. (1)–(14), commentary to Art. 48.
5		 Ibid., p. 126, para. (7), commentary to Art. 48.
6		 Michael Byers, “Conceptualising the Relationship Between Jus Cogens and Erga Omnes 
Rules”, Nordic Journal of International Law, Vol. 66, No. 2 (1997), p. 230; Christian J. Tams, 
Enforcing Obligations Erga Omnes in International Law (2005), pp. 158–159; Peter D. 
Coffman, “Obligations Erga Omnes and the Absent Third State”, German Yearbook of 
International Law, Vol. 39 (1996), pp. 298–299.

7		 Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, 
Advisory Opinion of 9 July 2004, I.C.J. Reports 2004 (hereinafter, “Wall Advisory Opinion”), 
Separate Opinion of Judge Higgins, p. 216, para. 37.

8		 Mariko Kawano, “Standing of a State in the Contentious Proceedings of the International 
Court of Justice”, Japanese Yearbook of International Law, Vol. 55 (2012), p. 209; Priya Urs, 
“Obligations Erga Omnes and the Question of Standing Before the International Court of 
Justice”, Leiden Journal of International Law, Vol. 34, No. 2 (2021), p. 506; Marco 
Longobardo, “The Standing of Indirectly Injured States in the Litigation of Community 
Interests Before the ICJ: Lessons Learned from The Gambia v. Myanmar and Beyond”, 
International Community Law Review, Vol. 24, No. 5 (2021), pp. 476–506. In general, see, 
Giorgio Gaja, “Standing: International Court of Justice (ICJ)”, Max Planck Encyclopedias of 
International Law (Online ed., last updated on June 2018).
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before a court or tribunal, as encapsulated by the maxim “no interest, no action”.
Standing is a right of applicant states, rather than a right of third parties to in-

tervene, although the right of intervention also requires “an interest of a legal 
nature”.9 However, within the context of bilateral relations, the legal interests nec-
essary for applicant states to initiate legal proceedings must be individual or spe-
cific, such that these states are considered “injured states” in the terminology of the 
ILC.10 In this context, the “multilateralisation of dispute settlement” refers to a phe-
nomenon in international litigation whereby the right to take action is extended to 
states other than the injured state, allowing them to initiate legal proceedings to 
protect community interests.

Since the ICJ Statute contains no explicit provisions on standing,11 and neither 
the Rules of Court nor Practice Directions provide a comprehensive procedural 
framework for addressing this issue, the Court exercises considerable discretion in 
matters of standing. Unlike questions of jurisdiction, the Court is not required to 
examine standing unless it is specifically raised by respondent states.12 Moreover, 
the Court retains broad discretion in determining the basis for its decisions on 
standing. While “legal interests” may give rise to a right of action in cases involving 
both individual and community interests, such a right may, in particular, be estab-
lished by the jurisdictional clause of a treaty. In contemporary cases concerning 
the protection of community interests, the Court increasingly relies on the object 
and purpose of the relevant treaty when recognizing a right of action for breaches 
of obligations erga omnes partes.

The case law concerning the right of action for the protection of community 
interests presents a mixed picture. On the one hand, even judges who have long 
objected to the notion that erga omnes (partes) obligations confer standing now 
appear more inclined to recognize such standing.13 On the other hand, while the 
concept of obligations erga omnes is readily accepted in advisory opinions 

9		 Statute of the International Court of Justice, Art. 62.
10		 Supra note 3, p. 117, Art. 42.
11		 Article 34 of the ICJ Statute is normally understood to provide the condition for 

jurisdiction ratione personae of the Court. It is however taken into consideration in defining 
standing before the court. See, Gaja, supra note 8; See also, Kawano, supra note 8, p. 209.

12		 South West Africa Cases (Ethiopia v. South Africa; Liberia v. South Africa), Second Phase, 
Judgment of 18 July 1996, I.C.J. Reports 1966, p. 19, para. 8 (hereinafter, “South West Africa 
(Second Phase)”); See also Kawano, supra note 8, p. 210.

13		 Application of the Convention on the Prevention and Punishment of the Crime of Genocide 
in the Gaza Strip (South Africa v. Israel), Provisional Measures, Order of 26 January 2024, 
I.C.J. Reports 2024 (hereinafter, “South Africa v. Israel”), Declaration of Judge Xue, pp. 
33–34, paras. 1–5.
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— particularly in areas such as the law of the sea,14 humanitarian law,15 and self-
determination16 — contentious cases have largely been confined to violations of 
human rights treaties. This is despite scholarly advocacy for broader public interest 
litigation in other fields of international law, including environmental protection,17 
freedom of navigation on the high seas,18 and the safeguarding of the common 
heritage of mankind in areas beyond national jurisdiction.19 The Court remains 
hesitant to adjudicate cases brought to protect community interests where vital in-
terests are implicated, such as those involving the prohibition of the use of force or 
obligations related to nuclear disarmament.20

14		 Responsibilities and Obligations of States Sponsoring Persons and Entities with Respect to 
Activities in the Area, Advisory Opinion of 1 February 2011, ITLOS Reports 2011, p. 59, 
para. 180 (the obligations relating to preservation of the environment of the high seas and 
in the Area).

15		 Wall Advisory Opinion, supra note 7, p. 199, para. 155.
16		 Ibid.; Legal Consequences of the Separation of the Chagos Archipelago from Mauritius in 

1965, Advisory Opinion of 25 February 2019, I.C.J. Reports 2019, pp. 139–140, paras. 
180–183 (hereinafter, “Chagos Advisory Opinion”).

17		 See, in general, Yasuhiro Shigeta, “Obligations to Protect the Environment in the ICJ’s 
Practice: To What Extent Erga Omnes?”, Japanese Yearbook of International Law, Vol. 55 
(2012), pp. 176–207.

18		 Eirini-Erasmia Fasia, “No Provision Left Behind — Law of the Sea and Erga Omnes”, The 
Law and Practice of International Courts and Tribunals, Vol. 20, No. 3 (2021), pp. 529–530. 
In the Arctic Sunrise arbitral proceedings under Annex VII of UNCLOS, the Netherlands 
asserted standing for alleged violations of the freedom of navigation by Russia, both as a 
directly affected state and on the basis of the erga omnes partes character of the breached 
obligations. The Arbitral Tribunal, however, found it unnecessary to examine the claim 
based on obligations erga omnes partes, having already concluded that the Netherlands 
had standing as an injured state. See The Arctic Sunrise Arbitration (Netherlands v. Russia), 
Award on the Merits, 14 August 2015, PCA Case No. 2014-02, pp. 26, 43, paras. 118, 186.

19		 Rüdiger Wolfrum, “Enforcing Community Interests Through International Dispute 
Settlement: Reality or Utopia?”, in Ulrich Fastenrath, Rudolf Geiger, Daniel-Erasmus Khan, 
Andreas Paulus, Sabine von Schorlemer, Christoph Vedder eds., From Bilateralism to 
Community Interest: Essays in Honour of Bruno Simma (2011), pp. 1141–1145; Erika de 
Wet, “Invoking Obligations Erga Omnes in the Twenty-First Century: Progressive 
Developments Since Barcelona Traction”, South African Yearbook of International Law, 
Vol. 38 (2013), pp. 17–19.

20		 Obligations concerning Negotiations relating to Cessation of the Nuclear Arms Race and 
to Nuclear Disarmament (Marshall Islands v. United Kingdom), Preliminary Objections, 
Judgment of 5 October 2016, I.C.J. Reports 2016, pp. 846–856, paras. 26–58 (hereinafter, 
“Marshall Islands v. United Kingdom”); Obligations concerning Negotiations relating to 
Cessation of the Nuclear Arms Race and to Nuclear Disarmament (Marshall Islands v. 
Pakistan), Jurisdiction and Admissibility, Judgment of 5 October 2016, I.C.J. Reports 2016, 
pp. 563–573, paras. 25–55 (hereinafter, “Marshall Islands v. Pakistan”); Obligations 
concerning Negotiations relating to Cessation of the Nuclear Arms Race and to Nuclear 
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This paper aims to analyze and comment on both the potential and limitations 
of multilateralised dispute settlement, with a particular focus on the issue of 
standing in judicial proceedings for the protection of community interests. Chapter 
I examines the early jurisprudence of the Permanent Court of International Justice 
(hereinafter, “PCIJ”) concerning the protection of community interests under multi-
lateral treaties, highlighting the Court’s adoption of a purely “procedural” approach 
to standing — admitting the right of action only to those states designated by the 
jurisdictional clauses of such treaties. Chapter II considers the approaches em-
ployed by the ICJ in addressing standing in the two phases of the South West 
Africa cases. Here, the Court departed from the purely “procedural” approach by 
establishing a high threshold for interpretation, expressing concern about actio 
popularis — the notion of permitting legal actions without requiring a specific in-
terest — which remains foreign to international law. The Court further rejected the 
argument that legal interests could be derived solely from the common interests 
associated with humanitarian principles, unless these could be given a clear legal 
form.

Chapter III explores subsequent case law, beginning with the dictum in 
Barcelona Traction and the work of the ILC, in developing the concept of obliga-
tions erga omnes (partes) that permit standing based on the protection of common 
interests. It observes that the mechanism for transforming common interests into 
legal interests remains underdeveloped in the jurisprudence, as significant method-
ological challenges persist. Building on this analysis, Chapter IV discusses pros-
pects for the future judicial protection of community interests. The paper concludes 
with final remarks.

I.	 The Purely “Procedural” Approach to Standing: Jurisdictional Clauses and 
the Judicial Protection of Community Interests

The traditional approach to standing in disputes is often encapsulated by the 
maxim “no interest, no action”.21 Typically, disputes arise within a bilateral 
framework, where only the applicant’s specific rights and interests are alleged to 
have been infringed. As a result, the question of standing does not ordinarily arise 

Disarmament (Marshall Islands v. India), Jurisdiction and Admissibility, Judgment of 5 
October 2016, I.C.J. Reports 2016, pp. 266–277, paras. 25–55 (hereinafter, “Marshall Islands 
v. India”).

21		 Nuclear Tests Case (Australia v. France), Judgment of 20 December 1974, I.C.J. Reports 
1974, Dissenting Opinion of Judge de Castro, pp. 385–387, para. 2 (hereinafter, “Nuclear 
Tests Case”); South West Africa Cases (Ethiopia v. South Africa; Liberia v. South Africa), 
Preliminary Objections, Judgment of 21 December 1962, I.C.J. Reports 1962 (hereinafter, 
“South West Africa Cases”), Dissenting Opinion of President Winiarski, p. 455.
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in every proceeding before the PCIJ or the ICJ.22 However, certain cases present 
circumstances in which the issue of standing becomes particularly salient — 
namely, when the bilateral context of the dispute is either absent or less clearly 
defined.

1.	 The PCIJ’s Early Cases: SS Wimbledon and the Memel Case

In the S.S. Wimbledon case — the first matter adjudicated by the PCIJ — a 
French-chartered vessel flying the British flag, and carrying armaments to Poland 
during Poland’s ongoing conflict with the Soviet Union, was denied passage 
through the Kiel Canal by Germany, which claimed neutrality. Four states — 
Britain, France, Italy, and Japan — brought a claim before the PCIJ, invoking the 
Treaty of Versailles, which stipulated that the Kiel Canal “shall be maintained free 
and open to the vessels of commerce and of war of all nations at peace with 
Germany”.23 The Court was first asked to consider whether the four applicant states 
were entitled to institute the proceedings. In addressing this question, the PCIJ ex-
amined the jurisdictional clause contained in Article 386 (1) of the Treaty of 
Versailles, which provided that “In the event of violation of any of the conditions 
of Articles 380 to 386, or of disputes as to the interpretation of these articles, any 
interested Power can appeal to the jurisdiction instituted for the purpose by the 
League of Nations” (emphasis added).24

The Treaty’s jurisdictional clause expressly entitled “any interested Power” to 
initiate proceedings against Germany for alleged breaches of its obligations re-
garding the Kiel Canal. Relying on this provision, the Court found that each of the 
applicant states “has a clear interest in the execution of the provisions relating to 
the Kiel Canal, since they all possess fleets and merchant vessels flying their re-
spective flags […] even though they may be unable to adduce a prejudice to any 
pecuniary interest”.25 Accordingly, the Court concluded that the applicants were 
“covered by the terms of Article 386, Paragraph 1”, and thus had standing to bring 
the case.26

The PCIJ’s interpretation of the jurisdictional clause was directed at confirming 
that all four applicants fell within the meaning of “any interested Power”, on the 
basis that each possessed fleets and merchant vessels flying their respective flags. 

22		 Kawano, supra note 8, p. 210.
23		 Treaty of Versailles, Art. 380.
24		 Case of the S.S. “Wimbledon”, Judgment of 17 August 1923, P.C.I.J. Reports, Series A, No. 

1, p. 20.
25		 Ibid.
26		 Ibid.

36



JUDICIAL PROTECTION OF COMMUNITY INTERESTS

This status entitled them to initiate proceedings, or to “appeal to” the PCIJ, irre-
spective of any demonstrated pecuniary loss. In other words, the applicants’ 
standing derived directly from the jurisdictional clause of Article 386. The S.S. 
Wimbledon case thus serves as a clear example of a treaty expressly conferring a 
remedial right upon designated states, enabling them to seek judicial enforcement 
of the relevant provisions.27

However, it may also be argued that the term “any interested Power” in the 
jurisdictional clause functions as a restatement of the traditional maxim “no in-
terest, no action”. By emphasizing that “they all possess fleets and merchant vessels 
flying their respective flags”, the Court effectively recognized the applicants’ 
standing on the basis that they possessed the requisite legal interest as flag States.28 
This reasoning could equally be interpreted as a progressive reading of the oth-
erwise ambiguous phrase “any interested Power”, enabling the Court to admit the 
standing of the applicant states in pursuit of the general interest protected by the 
treaty.29 

Moreover, the basis for the Court’s decision on the issue of standing — partic-
ularly with respect to Italy, Japan, and the United Kingdom — may have been 
further reinforced by the “general and peremptory character” of the provisions 
governing the regime of the Kiel Canal, which guaranteed a right of passage to 
vessels of all nationalities.30 This interpretation highlights the existence of a 
common interest among the State Parties in ensuring Germany’s compliance with 
its obligations regarding the canal, as set out in the substantive treaty provisions. 
Notably, the S.S. Wimbledon case has been cited in scholarly commentary as a 
precedent for the standing of states other than directly injured states to invoke the 
responsibility of a state in breach of obligations erga omnes partes, as recognized 
under Article 48(1)(a) of the ARSIWA.31

The principal divergence in interpretation centers on the Court’s approach to 
the issue of standing. In addressing the “first question” regarding the applicants’ 
standing, the Court did not independently ascertain the existence of a specific 
legal interest required for the applicants to bring the case. As a result, its reference 

27		 Danai Azaria, Treaties on Transit of Energy via Pipelines and Countermeasures: From 
Bilateralism to Collective Obligations in Energy (2015), pp. 106–107.

28		 Kawano, supra note 8, pp. 222–223. See also a supportive reading, Longobardo, supra 
note 8, pp. 476–506. 

29		 de Wet, supra note 19, p. 14.
30		 Kawano, supra note 8, pp. 222–223. Fassia considered the freedom of navigation in the 
Kiel Canal to be the decisive factor for the Court in recognizing the standing of Japan and 
Italy, even though these two states had not suffered individual injury. See, Fasia, supra note 
18, p. 529.

31		 Urs, supra note 8, p. 509. 
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to the possession of fleets and merchant vessels flying the applicants’ respective 
flags was left without substantive elaboration. Furthermore, by distinguishing the 
applicants’ interest from a pecuniary interest, the Court refrained from clearly de-
fining the precise nature of the legal interest arising from their status as flag States. 
The Court’s reasoning implies that, while this interest rendered the applicants “in-
terested Powers”, it may not, by itself, have sufficed to satisfy the threshold for 
legal standing absent the explicit jurisdictional clause in Article 386.

Additionally, the S.S. Wimbledon case is distinguishable from cases involving 
breaches of obligations erga omnes partes in several important respects. First, in 
determining the issue of standing, the Court did not, at this stage, address 
Germany’s substantive obligations regarding the Kiel Canal under the Treaty of 
Versailles — obligations from which any shared or common interest among the ap-
plicants might otherwise have been derived. Second, the standing of the four ap-
plicant states was not exclusively based on their status as parties to the Treaty of 
Versailles, nor on any general interest in Germany’s compliance with obligations 
erga omnes partes. Rather, their standing was conferred specifically by their desig-
nation as “interested Powers” under the explicit jurisdictional clause of the treaty.

For the reasons outlined above, it can be argued that the Court in the S.S. 
Wimbledon case adopted a distinctly “procedural” approach, whereby standing 
was conferred exclusively upon the designated states by virtue of the jurisdictional 
clause. The right of action was not contingent upon the existence of any particular 
interest, but rather was determined by the interpretation of the clause — specifi-
cally, the meaning attributed to “any interested Power”. On this reading, the S.S. 
Wimbledon case does not serve as a precedent authorizing states other than those 
directly injured to invoke the responsibility of a state for breaches of obligations 
erga omnes partes under Article 48(1)(a) of the ARSIWA. Indeed, the ILC, in its 
commentary on the relevant provisions of the 2001 Articles, observed that the 
Court’s approach in the S.S. Wimbledon case may be regarded as the application of 
a lex specialis in determining which other state or states are entitled to invoke in-
ternational responsibility arising from a breach, as well as the remedies available to 
them.32

The Memel case provides a further illustration of this procedural approach to 
standing. In this instance, Britain, France, Italy, and Japan instituted proceedings 
against Lithuania before the Permanent Court of International Justice, alleging that 
actions taken by the Lithuanian government constituted violations of obligations 
under the Statute of the Memel Territory, which was annexed to the Convention of 
May 8th, 1924, concerning Memel. The jurisdictional foundation for the case was 

32		 Supra note 3, p. 116, para. (5), commentary to Chapter I of Part III invocation of the 
responsibility of a State.

38



JUDICIAL PROTECTION OF COMMUNITY INTERESTS

Article 17 of the Convention concerning Memel, which provided:33

In the event of any difference of opinion in regard to questions of law or of 
fact concerning these provisions between the Lithuanian Government and 
any of the Principal Allied Powers members of the Council of the League of 
Nations, such difference shall be regarded as a dispute of an international 
character under the terms of Article 14 of the Covenant of the League of 
Nations. The Lithuanian Government agrees that all disputes of this kind 
shall, if the other Party so requests, be referred to the Permanent Court of 
International Justice. […]. [Emphasis added.]

The jurisdictional clause in the Convention expressly stipulated that the 
Lithuanian Government agreed that the opposing party in any dispute — namely, 
any of the Principal Allied Powers who were also members of the Council of the 
League of Nations — could submit such disputes to the PCIJ. Accordingly, by 
virtue of this jurisdictional clause, the Principal Allied Powers were clearly entitled 
to institute legal proceedings before the Court to ensure Lithuania’s compliance 
with its obligations to minorities under the Convention concerning Memel. Under 
the terms of the Treaty of Versailles, the “Principal Allied Powers” referred to the 
United States, the United Kingdom, France, Italy, and Japan — four of which were 
also contracting parties to the 1924 Memel Convention and the applicants in the 
instant case. Notably, in this case, the respondent Lithuanian government did not 
contest the applicants’ standing, either in its preliminary objections or during the 
proceedings on the merits.

2.	 Vigilance on Actio Popularis and the Decoupling of Standing from Jurisdictional 
Clauses: The Debate in the South West Africa Cases

In the South West Africa cases, Ethiopia and Liberia, as former members of the 
League of Nations, brought cases before the International Court of Justice against 
South Africa, alleging violations of obligations — including the practice of apartheid 
— imposed upon South Africa as the Mandatory Power under the League of 
Nations Mandate for South West Africa. The principal jurisdictional basis for the 
cases was Article 7, paragraph 2 of the Mandate for South West Africa, which pro-
vided that “The Mandatory agrees that, if any dispute whatever should arise be-
tween the Mandatory and another Member of the League of Nations relating to the 
interpretation or the application of the provisions of the Mandate, such dispute, if 
it cannot be settled by negotiation, shall be submitted to the Permanent Court of 

33		 Case of Interpretation of the Statute of the Memel Territory, Judgment of 24 June 1932, 
P.C.I.J. Reports, Series A/B, No. 47, p. 247.
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International Justice provided for by Article 14 of the Covenant of the League of 
Nations” (emphasis added).34 

The question of whether the applicants’ standing could be established solely 
by reference to the jurisdictional clause of the Mandate — whose structure closely 
resembled that of the minorities treaties — proved to be a matter of considerable 
debate. In its 1962 Judgment on Preliminary Objections, the Court appeared to 
adopt a position broadly consistent with the “purely procedural approach”, stating 
that “the right to take legal action conferred by Article 7 on Member States of the 
League of Nations is an essential part of the mandate itself and inseparable from its 
exercise”.35 As elaborated in the separate opinion of Judge Jessup, the right of legal 
action before the Court was “designated by a description” to States in the jurisdic-
tional clauses of both the minorities treaties and the Mandates.36

In the second phase of the South West Africa case, the Court reached the op-
posite conclusion to its earlier stance. In its view, where the jurisdictional clause of 
the minorities treaties expressly conferred a right of action upon certain states, this 
reflected a clear and deliberate intention on the part of the drafters to grant such 
rights. By contrast, the Court found that similar characteristics — indicative of such 
a specific intention — were wholly absent from “essentially an ordinary jurisdic-
tional clause” of the Mandate.37 As a result, the Court declined to interpret the 
Mandate’s clause as conferring an equivalent right of action upon members of the 
League.38 

The Court’s reasoning highlights the dissenting opinion of Judge Winiarski to 
the 1962 South West Africa judgment, who presided over the Court during the 
time.39 Judge Winiarski considered that the jurisdictional clause of the minorities 
treaties, which conferred a right of action upon certain Members represented on 
the Council of the League, closely resembled an actio popularis, even though he 
acknowledged that this concept was foreign to the legal system and to interna-
tional law at that time.40 The same characterization by the Court in its 1966 
judgment41 appears appropriate, as actio popularis fundamentally differs from other 
forms of legal action by permitting a representative claim — allowing the claimant 
to advocate for the interests of others despite lacking a direct legal interest of their 

34		 South West Africa Cases, supra note 21, p. 335.
35		 Ibid., p. 344.
36		 Ibid., Separate Opinion of Judge Jessup, pp. 429–430.
37		 Ibid., p. 40, para. 67.
38		 Ibid., p. 41, para. 70. 
39		 Ibid., Dissenting Opinion of President Winiarski, pp. 452–453.
40		 Ibid., p. 453.
41		 South West Africa (Second Phase), supra note 12, p. 40, para. 67.
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own in the matter.42 The Court expressed a similar reservation regarding the 
concept of actio popularis in its 1966 Judgment.43 This reservation effectively pre-
cludes the Court from admitting a legal action based solely on the existence of a 
jurisdictional clause, unless the intention to confer such a right of action upon 
certain states is explicitly stated within the clause itself.44

3. 	 The Approach’s Aftermath

If the Court’s position on standing — specifically, its restrictive interpretation 
of jurisdictional clauses to avoid the admission of actio popularis — is maintained, 
it becomes impossible for the Court to endorse the purely procedural approach — 
allowing standing to be conferred exclusively upon designated states by virtue of 
the jurisdictional clause alone. This limitation is particularly evident in cases 
brought before the Court under paragraph 2 of Article 36 of the Statute of the 
Court, a point to which the Court explicitly drew attention in its 1966 Judgment.45

For example, in commentary on the Whaling case, it has been argued that 
Japan’s declaration under paragraph 2 of Article 36 could be interpreted in light of 
Japan’s subsequent practice, thereby allowing Australia and New Zealand to es-
tablish standing without the need to demonstrate a specific legal interest in the 
subject matter of their claims.46 However, such an argument would likely be unsuc-
cessful if the restrictive stance articulated in the 1966 South West Africa judgment 
were to be maintained. It is noteworthy, nevertheless, that Japan did not contest 
the issue of standing in the proceedings of the Whaling case.

The decoupling of standing from jurisdictional clauses has been debated dif-
ferently in subsequent cases involving the protection of common interests. In these 
contexts, the arguments no longer center on whether standing is conferred by the 
jurisdictional clause, but rather on whether the jurisdictional clause itself can pre-
clude an applicant’s standing in the enforcement of obligations erga omnes. At the 
heart of this discourse lies an effort to reactivate the jurisdictional clause as the 
sole determinant in resolving certain questions of standing — a process that may 
be described as recoupling. 

In the Nuclear Tests cases, the dispute was submitted to the Court under both 

42		 Annemarieke Vermeer-Künzli, “A Matter of Interest: Diplomatic Protection and State 
Responsibility Erga Omnes”, International and Comparative Law Quarterly, Vol. 56, No. 3 
(2007), p. 571.

43		 South West Africa (Second Phase), supra note 12, p. 47, para. 88.
44		 Tams, supra note 6, pp. 63–69; Pok Yin S. Chow, “On Obligations Erga Omnes Partes”, 

Georgetown Journal of International Law, Vol. 52, No. 2 (2021), p. 480.
45		 South West Africa (Second Phase), supra note 12, p. 42, para. 73.
46		 Shigeta, supra note 17, pp. 206–207.
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the 1928 General Act for the Pacific Settlement of International Disputes and the 
French declaration pursuant to the optional clause.47 In his dissenting opinion, 
Judge de Castro referenced Article 17 of the 1928 General Act, which permits the 
submission of “disputes with regard to which the parties are in conflict as to their 
respective rights”48 (emphasis added). On the basis of this provision, Judge de 
Castro concluded that, by virtue of Article 17, an application is not admissible 
unless the applicant demonstrates the existence of a right of its own that is alleged 
to have been violated by the respondent’s conduct.49 

The issue of standing in relation to the enforcement of obligations erga omnes 
has also been addressed by some judges through their interpretation of the juris-
dictional clause in Article IX of the Genocide Convention. In the Bosnian Genocide 
case, Judge Oda rejected the view that a breach of erga omnes obligations under 
the Convention could be rectified and remedied by invoking the responsibility of 
States in inter-State relations before the International Court of Justice.50 Central to 
his reasoning was his interpretation of Article IX, which provides for the sub-
mission to the ICJ of “disputes between the contracting parties relating to the inter-
pretation, application or fulfilment of the present Convention […]”.51 Judge Oda 
argued that such a dispute exists only when the individual rights of a state party 
are infringed, and that a breach of an erga omnes obligation, on its own, does not 
automatically give rise to a justiciable dispute under Article IX.52 This interpretation 
thus underscores an approach that the jurisdictional clause itself can preclude an 
applicant’s standing in the enforcement of obligations erga omnes.

Judge Xue, in her dissenting opinion in The Gambia v. Myanmar case, ad-
opted a similar interpretive stance. After a thorough examination of the prepa-
ratory work associated with the drafting of Article IX of the Genocide Convention, 
Judge Xue concluded:53

Although the word “[d]isputes” in Article IX is without any qualification, 

47		 Nuclear Tests Case, supra note 21, p. 259, para. 21.
48		 Ibid., Dissenting Opinion of Judge de Castro, pp. 385–387, para. 2.
49		 Ibid.
50		 Case concerning Application of the Convention on the Prevention and Punishment of the 

Crime of Genocide (Bosnia and Herzegovina v. Yugoslavia), Preliminary Objections, 
Judgment of 11 July 1996, I.C.J. Reports 1996, Declaration of Judge Oda, para. 4. 

51		 Ibid., pp. 627–628, para. 5.
52		 Ibid., pp. 627–629, paras. 5–8.
53		 Application of the Convention on the Prevention and Punishment of the Crime of Genocide 

(The Gambia v. Myanmar), Preliminary Objections, Judgment of 22 July 2022, I.C.J. Reports 
2022 (hereinafter “Gambia v. Myanmar”), Dissenting Opinion of Judge Xue, p. 528, para. 
23.
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opposition of views between the two parties must relate to a legal interest 
that the applicant may claim for itself under international law. Unless oth-
erwise expressly provided for in a treaty, general standing of the States 
parties cannot be presumed. [Emphasis added.]

Beyond the term “disputes”, other textual elements within a jurisdictional 
clause may also contribute to the articulation of the recoupling thesis. In the 
Obligation to Extradite case, the dissenting opinions of Judge Xue and Judge ad 
hoc Sur drew particular attention to Article 30, paragraph 2, of the relevant con-
vention, which provides that recourse to the Court or to arbitration remains op-
tional. Judge Xue emphasized that the unequivocal language of Article 30, 
paragraph 2, cannot be construed as permitting standing for the enforcement of 
obligations erga omnes partes as asserted by the Court.54 

Some extra-textual factors associated with a jurisdictional clause may also be 
relevant in assessing the permissibility of standing for the protection of common 
interests. In the Obligation to Extradite case, Judge Skotnikov, in his separate 
opinion, highlighted the significance of the relationship between reservations to a 
jurisdictional clause and the permissibility of standing for the enforcement of al-
leged erga omnes partes obligations. He questioned whether the existence of such 
reservations could undermine or even preclude the possibility for a state to bring a 
claim in defense of collective interests under the Convention.55 Underlying this 
question is, perhaps, an argument in favor of the recoupling thesis: when reserva-
tions are entered to a jurisdictional clause, the supposed “common interest” shared 
by the states parties may not, in itself, be sufficiently robust to generate a proce-
dural right for any state party to invoke state responsibility.56 In other words, the 

54		 Questions relating to the Obligation to Prosecute or Extradite (Belgium v. Senegal), 
Judgment of 20 July 2012, I.C.J. Reports 2012 (hereinafter, Belgium v. Senegal), Dissenting 
opinion of Judge Xue, p. 577, paras. 22–23; ibid., Dissenting opinion of Judge ad hoc Sur, 
pp. 616–617, para. 39.

55		 Ibid., Separate Opinion of Judge Skotnikov, p. 483, para. 14.
56		 See also, Application of the Convention on the Prevention and Punishment of Genocide 

(The Gambia v. Myanmar), Request for the indication of Provisional Measures, Order of 23 
January 2020, I.C.J. Reports 2020, Separate opinion of Vice-President Xue, p. 34, para. 6. 
(“[t]he raison d’tre of the Genocide Convention […] does not, in and by itself, afford each 
State party a jurisdictional basis and the legal standing before the Court. Otherwise, it 
cannot be explained why reservation to the jurisdiction of the Court under Article IX of the 
Convention is permitted under international law”.) However, in Allegations of Genocide 
under the Convention on the Prevention and Punishment of the Crime of Genocide (Ukraine 
v. Russian Federation), the Court rejected the United States’ request to intervene under 
Article 63 of the Statute, on the grounds that the United States had entered a reservation to 
Article IX of the Convention. The Court reasoned that the United States could not intervene 
in relation to the construction of Article IX because it was not bound by that provision; the 
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existence of reservations could be seen as evidence that such a right is not univer-
sally available to all parties, irrespective of their individual interests. 

The thesis of recoupling, advanced by some judges in minority opinions, has 
not prevailed in any of the aforementioned cases where common interests were at 
stake. As in the South West Africa case, the majority has adopted a conservative ap-
proach toward the function of the jurisdictional clause. According to this view, the 
jurisdictional clause pertains primarily to matters of jurisdiction and should not, in 
itself, be determinative in resolving questions of standing. In the South West Africa 
case, this conservative stance was reflected in a restrictive interpretation of the ju-
risdictional clause: unless a clear intention to confer standing can be discerned 
through treaty interpretation, no right to legal action may be presumed. While the 
Court has not specified how high the threshold is for establishing such an in-
tention, its vigilance against actio popularis makes it exceedingly difficult to es-
tablish standing purely through the interpretation of a jurisdictional clause. The 
threshold for recognizing such standing on the basis of treaty language alone is 
notably high. 

By the same token, the interpretive methodology adopted by the Court does 
not permit the outright exclusion of possible standing in matters of common in-
terest solely on the basis of a jurisdictional clause. Judge Oda and Judge Xue, for 
instance, undertook interpretive efforts — drawing, inter alia, on the preparatory 
work of the relevant jurisdictional clauses — to argue against the permissibility of 
standing in common interests. However, their views ultimately did not prevail, 
perhaps because these interpretive efforts were insufficient to satisfy the Court’s 
demanding threshold for establishing or denying standing.

II.	 The Required “Legal Interest” at a Crossroads in the South West Africa 
Cases

In the South West Africa case, once the Court rejected the contention that 
standing — or the right of legal action — could be derived solely from the jurisdic-
tional clause of the Mandate, the question of the “legal interests” required to bring 
a claim came to the forefront of the proceedings.

reservation excluded the legal effect of Article IX in relation to the United States. 
Consequently, the legal interest that the United States is presumed to have, as a party to the 
Genocide Convention, does not exist in respect of Article IX. See Allegations of Genocide 
under the Convention on the Prevention and Punishment of the Crime of Genocide (Ukraine 
v. Russian Federation), Admissibility of the Declarations of Intervention, Order of 5 June 
2023, I.C.J. Reports 2023, pp. 376–377, para. 95.
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1.	 In Search of the Subjective Interests

Although the issue of standing was not directly addressed in the 1962 
Judgment, the question of the applicants’ legal interests had already emerged in 
relation to the third preliminary objection to the Court’s jurisdiction. The re-
spondent contended that no justiciable dispute, as envisaged by Article 7 of the 
Mandate, existed. According to this argument, the term “dispute” should be con-
strued as referring exclusively to a disagreement or conflict between the Mandatory 
and another Member of the League concerning the legal rights and interests of that 
Member in the matter before the Court.57 The respondent further asserted that such 
Members possessed no legal right or interest in the observance by the Mandatory 
of its obligations toward the inhabitants of the territory, thereby precluding the ex-
istence of a dispute within the meaning of Article 7.58

In rejecting this objection, the Court held that the phrase “any dispute 
whatever” refers not to any single provision, but to “the provisions” of the Mandate 
as a whole — clearly encompassing all or any of its provisions.59 The Court ob-
served that the language of the jurisdictional clause is “broad, clear and precise: it 
gives rise to no ambiguity and it permits of no exception”.60 By referencing “any 
dispute whatever” in the jurisdictional clause, the Court affirmed that its jurisdiction 
extended to any dispute arising under any part of the Mandate. The Court did not 
stop there; in addressing the potentially contentious issue of legal interest, it further 
stated that “For the manifest scope and purport of the provisions of this Article in-
dicate that the Members of the League were understood to have a legal right or 
interest in the observance by the Mandatory of its obligations both toward the in-
habitants of the Mandated Territory, and toward the League of Nations and its 
Members”.61

This statement by the Court in the 1962 Judgment proved to be a controversial 
one, as it later became a central issue in the second phase of the South West Africa 
cases. In that phase, the Respondent directly contested the Applicants’ standing, 
arguing that they lacked any legal rights or interests in the subject matter of their 
claim.62 The Court distinguished between the interests at issue for the Applicants’ 
standing in the merits phase and the interests necessary to establish standing 

57		 South West Africa Cases, supra note 21, p. 343.
58		 Ibid.
59		 Ibid.
60		 Ibid.
61		 Ibid.
62		 South West Africa (Second Phase), supra note 12, p. 19, para. 8. 
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before the Court itself, the latter being the focus of its 1962 decision.63 Without as-
sessing the validity of this distinction,64 it is apparent that the underlying rationale 
reflects the fundamental principle of “no interest, no action” in international law. 
The Court further observed, as is characteristic of mandate instruments, the 
Mandatory’s obligations toward the inhabitants of the territory and toward the 
League and its organs were governed by general “conduct” provisions, while 
“special interests” provisions conferred certain specific rights (such as missionary 
or commercial rights) on members of the League in relation to the mandated terri-
tory.65 The key issue, therefore, is whether individual League Members possessed 
any legal right or interest in the subject matter of their claim, as articulated in their 
final submissions — namely, the alleged violation by the Mandatory of its duties to 
the inhabitants of the territory under the “conduct” provisions of the Mandate. The 
Court addressed this question by stating that “In respect of the former category — 
the ‘conduct’ provisions, the question which has to be decided is whether, ac-
cording to the scheme of the mandates and of the mandates system as a whole, 
any legal right or interest (which is a different thing from a political interest) was 
vested in the members of the League of Nations, including the present Applicants, 
individually and each in its own separate right to call for the carrying out of the 
mandates as regards their ‘conduct’ clauses; or whether this function must, rather, 
be regarded as having appertained exclusively to the League itself, and not to each 
and every member State, separately and independently” (emphasis added).66

It appears that the Court reframed the issue as one concerning the allocation 
of rights of action between individual League Members and the League itself.67 By 
interpreting relevant provisions of the League Covenant and the Mandate instru-
ments, the Court determined that the right to bring legal action against the 
Mandatories remained the “prerogative of the League organs”68 and that this “right 
was vested exclusively in the League, and was exercised through its competent 
organs”69 (emphasis added). In reaching this conclusion, the Court held that 
Member States of the League were not granted an individual legal right or interest 
on an individual “State” basis. Rather, the Mandatories were responsible for their 

63		 Ibid., p. 18, para. 4.
64		 For the relevant arguments on the convincingness of the distinction, see, Chow, supra 
note 44, p. 477.

65		 South West Africa (Second Phase), supra note 12, p. 20, para. 11.
66		 Ibid., p. 22, para. 14.
67		 John Dugard, “The Revocation of the Mandate for South West Africa”, American Journal 

of International Law, Vol. 62, No. 1 (1968), pp. 81–82.
68		 South West Africa (Second Phase), supra note 12, pp. 25–26, para. 25.
69		 Ibid., pp. 28–29, para. 33.
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conduct under the Mandate “solely” to the League — specifically, to its Council — 
and were not additionally or separately accountable to each individual Member 
State of the League.70

In sum, the right to bring action regarding the Mandatory’s performance of its 
obligations toward the inhabitants of the territory under the “conduct” provisions 
was vested exclusively in the organs of the League of Nations. Consequently, indi-
vidual Member States of the League did not possess any legal right or interest to 
initiate legal action in this respect. This conclusion was grounded in the relevant 
provisions of the Covenant of the League of Nations, the institutional character of 
the League as an organization, and the substantive provisions of the Mandate for 
South West Africa.71 Accordingly, the issue of standing — whenever it necessitates a 
finding of legal interest — ceases to be a purely procedural matter and instead 
must be determined by reference to the substantive provisions governing the rights 
and obligations at issue.72

2.	 Rejection of Permissibility of Standing in the Common Interests

In the present case, the mandate system was established to promote humani-
tarian considerations and to protect certain collective interests that all states may 
share in the mandatory’s fulfillment of its obligations toward the inhabitants of the 
territory, as envisioned by the principle of the “sacred trust”.73 This suggests that the 
legal regime governing the mandate was not intended to confer rights and obliga-
tions upon individual states, but rather to serve the general interest of the interna-
tional community in ensuring the well-being and advancement of the peoples 
concerned. With respect to the principle of the sacred trust, the Court recognized 
that it “must examine what is perhaps the most important contention of a general 
character”, namely, whether a legal right or interest in the administration of the 
mandate could be derived from this principle.74

However, the Court adopted a narrow interpretation of the concept of “legal 
interests” in its consideration of the principle of the sacred trust.75 The Court ob-
served that “all civilized nations have an interest in seeing it is carried out, […] but 
in order for this interest to take on a specifically legal character, the sacred trust 

70		 Ibid., p. 29, para. 34.
71		 Ibid., p. 36, para. 58.
72		 Kawano, supra note 8, p. 229. For a discussion in general, see, André Nollkaemper, 
“International Adjudication of Global Public Goods: The Intersection of Substance and 
Procedure”, European Journal of International Law, Vol. 23, No. 3 (2012), p. 773. 

73		 South West Africa (Second Phase), supra note 12, pp. 24–25, paras. 19–24.
74		 Ibid., p. 34, para. 51.
75		 de Wet, supra note 19, p. 12.
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itself must be or become something more than a moral or humanitarian ideal”.76 It 
concluded that humanitarian considerations alone are not sufficient to give rise to 
legal rights and obligations.77 Ultimately, the mere existence of an “interest” does 
not necessarily imply that this interest possesses a specifically juridical character.78 
In order to give rise to legal rights and obligations, “it must be given judicial ex-
pression and be clothed in legal form”.79

The Court subsequently provided the requisite “legal form” through its famous 
dictum in the Barcelona Traction case, where it introduced the notion of obliga-
tions erga omnes. This concept established those certain obligations may be owed 
by states to the international community as a whole, thereby transcending the indi-
vidual interests of particular states.

III. 	Obligation Erga Omnes: Reconstructing Standing for Judicial Protection of 
Community Interests

1.	 The Emergence of Obligations Erga Omnes and Their Development in Case 
Law

In the often-cited dictum in the International Court of Justice’s 1970 Barcelona 
Traction judgment, the Court articulated the foundational principle of obligations 
erga omnes as follows:80

[I]n particular, an essential distinction should be drawn between the obliga-
tions of a State towards the international community as a whole, and those 
arising vis-à-vis another State in the field of diplomatic protection. By their 
very nature the former are the concern of all States. In view of the impor-
tance of the rights involved, all States can be held to have a legal interest in 
their protection; they are obligations erga omnes.

The dictum is widely interpreted as a response to critics of the Court’s position 
in the 1966 South West Africa judgment,81 which had characterized such common 
interests as merely moral rather than legal in nature. The introduction of 

76		 South West Africa (Second Phase), supra note 12, p. 34, para. 51.
77		 Ibid., pp. 34–35, paras. 52–54.
78		 Ibid., p. 34, para. 50.
79		 Ibid., p. 34, para. 51.
80		 Supra note 2.
81		 Gleider I. Hernandez, “A Reluctant Guardian: The International Court of Justice and the 
Concept of ‘International Community’”, British Yearbook of International Law, Vol. 83, No. 
1 (2013), p. 31.
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obligations erga omnes and the recognition of corresponding legal interests in 
their enforcement serve to “clothe in legal form” the common interests that all civi-
lized nations share in protecting certain fundamental human rights. Consequently, 
since all states may be said to have a legal interest in the enforcement of obliga-
tions erga omnes, it follows that they should possess standing to seek judicial en-
forcement of these fundamental obligations. As Judge Higgins observed, the 
concept of obligations erga omnes articulated in the Barcelona Traction dictum 
was specifically directed toward resolving the question of jurisdictional locus standi 
in the context of such universally protected interests.82

Since the Barcelona Traction case, obligations erga omnes have been invoked 
in the pleadings, judgments, and individual opinions of judges in a number of sub-
sequent cases involving the protection of common interests.83 Nevertheless, for 
various reasons, the Court has generally refrained from rendering a definitive 
ruling on the issue of standing in such cases.

The International Law Commission, in its 2001 ARSIWA, directly addresses the 
question of invoking responsibility by “a State other than an injured State”. Article 
48(1) stipulates:

1.	� Any State other than an injured State is entitled to invoke the responsi-
bility of another State in accordance with paragraph 2 if:

	 (a)	� the obligation breached is owed to a group of States including that 
State, and is established for the protection of a collective interest of 
the group; or

	 (b)	� the obligation breached is owed to the international community as 
a whole.

According to the ILC’s commentary, paragraph 1(a) of Article 48 refers to “ob-
ligations erga omnes partes”,84 while paragraph 1(b) addresses “obligations erga 
omnes”.85 Although the term “standing” does not explicitly appear in either the text 
of Article 48 or its commentary, the ILC addresses the issue indirectly by recog-

82		 Supra note 7.
83		 A list of such cases has been compiled by Judge Weeramantry in his dissenting opinion 
in the East Timor case and by Judge Xue in her dissenting opinion in the Obligation to 
Prosecute or Extradite case. See, Case concerning East Timor (Portugal v. Australia), 
Judgment of 30 June 1995, I.C.J. Reports 1995 (hereinafter, “East Timor”), Dissenting 
Opinion of Judge Weeramantry, pp. 172–173, (iii) Rights erga omnes; Belgium v. Senegal, 
supra note 54, Dissenting opinion of Judge Xue, pp. 574–575, paras. 15–16.

84		 Supra note 3, p. 126, para. 6, commentary to Art. 48.
85		 Ibid., p. 127, para. 8.
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nizing the “legal interests” associated with the obligations specified in Article 48.86 
James Crawford, the ILC’s Special Rapporteur, has argued that Article 48 can, 

in effect, be equated with the concept of standing.87 This position was further rein-
forced by a resolution adopted by the Institut de Droit International in 2005, which 
encompassed both erga omnes and erga omnes partes obligations.88

The evolution of the law of state responsibility paved the way for the ICJ to 
give practical effect to the concept of “obligations erga omnes partes” in the 
Obligation to Prosecute or Extradite case. In that case, the Court recognized that 
the obligations contained in Article 6(2) and Article 7(1) of the Convention against 
Torture are of an erga omnes partes character. The Court concluded that, as a State 
party to the Convention, Belgium had standing to invoke the responsibility of an-
other State party, Senegal, for the alleged breaches of these obligations.89 This de-
cision marked a significant development in the judicial enforcement of obligations 
erga omnes partes, affirming that any State party’s legal interest in the performance 
of such obligations, even in the absence of a direct injury.90

From 2012 to the present, in eight contentious cases, applicants have initiated 
proceedings before the ICJ against states for their alleged breach of obligations 
erga omnes (or erga omnes partes). Notably, in the 2016 cases concerning 
Obligations relating to Negotiations on the Cessation of the Nuclear Arms Race and 
to Nuclear Disarmament, the Marshall Islands brought actions against the United 
Kingdom, India, and Pakistan, alleging violations of their obligations regarding 
nuclear disarmament. These cases represent the only instance to date in which an 
applicant has asserted exclusively the breach of an obligation erga omnes.91 

86		 Ibid., p. 126, para. 2.
87		 James Crawford, “Responsibility for Breaches of Communitarian Normas: An Appraisal of 
Article 48 of the ILC Articles on Responsibility of States for International Wrongful Acts” in 
Ulrich Fastenrath, Daniel-Erasmus Khan, Andreas Paulus, Sabine von Schorlemer, Christoph 
Vedder eds., From Bilateralism to Community Interest: Essays in Honour of Bruno Simma 
(2011), p. 232.

88		 Institut de droit international, Resolution: Obligations Erga Omnes in International Law, 
Krakow Session (2005), Art. 1, Art. 3, available at < https://www.idi-iil.org/app/
uploads/2017/06/2005_kra_01_en.pdf > (last visited on August 16, 2025). It is noteworthy 
that Mr. Giorgio Gaja, who served as the rapporteur for the Institut de droit international’s 
resolution, later sat as a judge in the Obligation to Prosecute or Extradite case. See Raphael 
Van Steenberghe, “L’Arrêt de la Cour internationale de justice dans l’affaire Belgique contre 
Sénégal ou du principe aut dedere aut iudicare”, Revue Belge de Droit International, Vol. 
45, No. 2 (2012), p. 677.

89		 Belgium v. Senegal, supra note 54, p. 450, paras. 69–70.
90		 Ibid., p. 450, para. 70.
91		 Obligations concerning Negotiations relating to Cessation of the Nuclear Arms Race and 

to Nuclear Disarmament (Marshall Islands v. United Kingdom), Application Instituting 
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However, the Court upheld preliminary objections raised by the respondent states, 
specifically regarding the absence of a dispute between the parties, and conse-
quently dismissed all three cases without addressing the issue of standing in re-
lation to the breach of an obligation erga omnes.92

In addition, there are currently four pending ICJ cases at various stages of 
legal proceedings, all of which concern alleged violations of obligations erga 
omnes partes under human rights treaties.93 Of particular significance is the Court’s 
2022 judgment on preliminary objections in The Gambia v. Myanmar, a case in-
volving Myanmar’s alleged violation of its obligations under the Genocide 
Convention. In that judgment, the ICJ affirmed that the obligations at issue are 
indeed obligations erga omnes partes,94 and found that The Gambia, as a State 
party, is entitled to invoke the responsibility of another State party, Myanmar, for 
alleged breaches of those obligations.95 

The remaining three pending cases are currently at an early procedural stage, 
with requests for provisional measures. In the case of Application of the Convention 
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, 
the Court, in its order prescribing provisional measures, confirmed that the 

Proceedings, 24 April 2014, paras. 81–85, available at < https://www.icj-cij.org/sites/
default/files/case-related/160/160-20140424-APP-01-00-EN.pdf > (last visited on August 16, 
2025); See also, Marshall Islands v. Pakistan, paras. 33–35, available at < https://www.icj-
cij.org/sites/default/files/case-related/159/159-20140424-APP-01-00-EN.pdf > (last visited 
on August 16, 2025); Marshall Islands v. India, paras. 38–40, available at < https://www.
icj-cij.org/sites/default/files/case-related/158/158-20140424-APP-01-00-EN.pdf > (last 
visited on August 16, 2025).

92		 Marshall Islands v. United Kingdom, supra note 20, pp. 846–856, paras. 26–58. See also, 
Marshall Islands v. Pakistan, supra note 20, pp. 563–573, paras. 25–55; Marshall Islands v. 
India, supra note 20, pp. 266–277, paras. 25–55.

93		 Not to take into account of the case concerning the Application of the International 
Convention on the Elimination of All Forms of Racial Discrimination (Armenia v. 
Azerbaijan). In this case, Armenia argued that “the obligations under the CERD being of 
an erga omnes partes character, [it] is entitled to invoke Azerbaijan’s responsibility, both as 
an injured and as a non-injured State”. Notably, Azerbaijan did not contest Armenia’s 
standing, and the Court, in its preliminary objection judgment of 12 November 2024, found 
that it had jurisdiction to hear the case. See, Application Instituting Proceedings and Request 
for the Indication of Provisional Measures (16 September 2021), paras. 1–2, available at 
< https://www.icj-cij.org/sites/default/files/case-related/180/180-20210916-APP-01-00-EN.
pdf > (last visited on August 16, 2025); Application of the International Convention on the 
Elimination of All Forms of Racial Discrimination (Armenia v. Azerbaijan), Preliminary 
Objections, Judgment of 12 November 2024, para. 105, available at < https://www.icj-cij.
org/sites/default/files/case-related/180/180-20241112-jud-01-00-en.pdf > (last visited on 
August 16, 2025).

94		 Gambia v. Myanmar, supra note 53, pp. 515–516, para. 107.
95		 Ibid., pp. 516–517, para. 109.
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applicants, Canada and the Netherlands, have prima facie standing.96 Similarly, in 
the case concerning the Application of the Convention on the Prevention and 
Punishment of the Crime of Genocide in the Gaza Strip (South Africa v. Israel), 
Israel did not challenge South Africa’s standing, and the Court, when ordering pro-
visional measures, acknowledged that South Africa has prima facie standing.97 

In the case of Alleged Breaches of Certain International Obligations in respect 
of the Occupied Palestinian Territory (Nicaragua v. Germany), the Court declined 
to indicate provisional measures and did not address the issue of Nicaragua’s 
standing.98 It is noteworthy that in this case, Nicaragua invoked Germany’s respon-
sibility on the basis of various obligations erga omnes partes under several human 
rights treaties, as well as obligations erga omnes for the protection of rights arising 
under general international law.99 

In addition to contemporary contentious cases, the ICJ has addressed the issue 
of obligations erga omnes in three significant advisory opinions. First, in its 2019 
advisory opinion on the Legal Consequences of the Separation of the Chagos 
Archipelago from Mauritius, the Court affirmed that the right to self-determination 
constitutes an obligation erga omnes.100 Second, in its 2024 advisory opinion on the 
Legal Consequences arising from the Policies and Practices of Israel in the Occupied 
Palestinian Territory, including East Jerusalem, the Court not only reaffirmed the 
erga omnes character of the right to self-determination,101 but also recognized that 
certain humanitarian provisions codified in the Fourth Geneva Convention embody 

96		 Application of the Convention against Torture and Other Cruel, Inhuman or Degrading 
Treatment or Punishment (Canada and Netherlands v. Syrian Arab Republic), Request for 
the indication of Provisional Measures, Order of 16 November 2023, I.C.J. Reports 2023, p. 
603, para. 51.

97		 South Africa v. Israel, supra note 13, p. 17, para. 34.
98		 Alleged Breaches of  Certain International Obligations in respect of the Occupied 

Palestinian Territory (Nicaragua v. Germany), Provisional Measures, Order of 30 April 
2024, I.C.J. Reports 2024, p. 569, para. 26.

99		 Alleged Breaches of Certain International Obligations in respect of the Occupied 
Palestinian Territory (Nicaragua v. Germany), Application Instituting Proceedings and 
Request for the Indication of Provisional Measures (1 March 2024), paras. 87–93, available 
at < https://www.icj-cij.org/sites/default/files/case-related/193/193-20240301-app-01-00-
en.pdf > (last visited on August 16, 2025).

100	 Chagos Advisory Opinion, supra note 16, p. 139, para. 180. The Court stated in the East 
Timor case that the right of peoples to self-determination possesses an erga omnes 
character. See East Timor, supra note 83, p. 102, para. 29.

101	 Legal Consequences arising from the Policies and Practices of Israel in the Occupied 
Palestinian Territory, including East Jerusalem, Advisory Opinion of 19 July 2024 
(hereinafter, “Occupied Palestinian Territory Advisory Opinion”), p. 65, para. 232, available 
at < https://www.icj-cij.org/sites/default/files/case-related/186/186-20240719-adv-01-00-
en.pdf > (last visited on August 16, 2025).
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obligations of an essentially erga omnes nature.102 Third, in the advisory pro-
ceedings on the Obligations of States in respect of Climate Change, numerous states 
and international organizations have submitted statements concerning the erga 
omnes character of the relevant obligations.103 The Court has responded by recog-
nizing that States’ obligations concerning the protection of the climate system and 
other components of the environment from anthropogenic greenhouse gas emis-
sions constitute obligations erga omnes. Additionally, the Court has clarified that 
the obligations of States under the United Nations Framework Convention on 
Climate Change and the Paris Agreement are to be regarded as obligations erga 
omnes partes.104

Overall, litigation for the protection of community interests has begun to ac-
cumulate before the Court. However, the ICJ has not yet addressed the issue of 
standing in relation to the enforcement of obligations erga omnes arising under 
customary international law. The extent to which the Court may engage with this 
issue in future cases remains uncertain.105

There is no doubt that the ILC’s 2001 ARSIWA have had a significant impact on 
the development of case law in which the Court has confirmed standing in respect 
of common interests by applying the concept of obligations erga omnes partes. 
However, the Court’s position on Article 48 of ARSIWA remains nuanced. On one 
hand, the Court has expressly stated that “Myanmar’s purported distinction be-
tween the entitlement to invoke responsibility under the Genocide Convention and 
standing to pursue a claim for this purpose before the Court has no basis in law”.106 
On the other hand, in its decisions concerning standing in the protection of 
common interests, the Court has never explicitly referred to Article 48 of ARSIWA.107 

102	 Ibid., p. 31, para. 96.
103	 Luciano Pezzano, “Erga Omnes Nature of Human Rights Obligations in Respect of Climate 
Change: A Preliminary Survey of the Positions in the ICJ Climate Change Advisory 
Proceedings”, EJIL: Talk! (posted on January 16, 2025), available at < https://www.ejiltalk.
org/erga-omnes-nature-of-human-rights-obligations-in-respect-of-climate-change-a-
preliminary-survey-of-the-positions-in-the-icj-climate-change-advisory-proceedings/ > (last 
visited on August 16, 2025).

104	 Obligations of States in respect of Climate Change, Advisory Opinion of 23 July 2025, p. 
125, para. 440, available at < https://www.icj-cij.org/sites/default/files/case-related/187/187-
20250723-adv-01-00-en.pdf > (last visited on August 16, 2025).

105	 Eugenio Carli, “Community Interests Above All: The Ongoing Procedural Effects of Erga 
Omnes Partes Obligations Before the International Court of Justice”, EJIL: Talk! (posted on 
December 29, 2023), available at < https://www.ejiltalk.org/community-interests-above-
all-the-ongoing-procedural-effects-of-erga-omnes-partes-obligations-before-the-
international-court-of-justice/ > (last visited on August 16, 2025).

106	 Gambia v. Myanmar, supra note 53, p. 516, para. 108.
107	 Ibid., p. 542, para. 10. 
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Several reasons may account for this apparent reluctance, including questions re-
garding the customary status of Article 48108 and doubts about its practical utility.109

From a technical perspective, the entitlement to invoke responsibility does not 
necessarily equate to standing to bring a claim before a court or tribunal, as there 
are means other than litigation for the peaceful settlement of disputes concerning 
state responsibility.110 In our view, since the Court or tribunal retains discretion in 
addressing the issue of standing — both substantively and procedurally — it may 
prefer to develop its own methodology rather than rely on a provision whose 
status as customary international law remains contested.111 Ultimately, what is re-
quired is a judicially developed approach to standing, with the Court drawing on 
the notion of obligations erga omnes (and erga omnes partes) as an assistive 
framework.

2.	 Inherent Problems in the Transformation of Common Interests Under 
Obligations Erga Omnes

In introducing the notion of obligations erga omnes, the Court, in its dictum in 
the Barcelona Traction judgment, suggested a close relationship between this 
concept, legal interests, and ultimately standing in matters of common interest — 
thus allowing common interests to be vested with legal form. This doctrinal devel-
opment was further elaborated in Obligation to Prosecute or Extradite, where the 
Court, quoting the Barcelona Traction dictum, affirmed that each State party pos-
sesses a legal interest in securing compliance with obligations erga omnes partes in 
any given case.112 

Nonetheless, this approach has not been without criticism. Judge Xue ex-
pressed skepticism regarding the purported interrelationship between obligations 
erga omnes, legal interests, and standing.113 Judge ad hoc Sur went even further, 
characterizing the Court’s actual application of this triad as akin to “taking a rabbit 

108	 Belgium v. Senegal, supra note 54, Dissenting opinion of Judge ad hoc Sur, pp. 614–615, 
para. 31.

109	 The ILC left unresolved the question of how to identify obligations erga omnes partes or 
obligations erga omnes, regarding it as a matter of primary rules and thus beyond its 
mandate. Instead, the ILC anticipated that the Court would contribute to the development 
of law in this area. See, supra note 3, p. 127, para. 9, commentary to Art. 48.

110	 Cecily Rose, “Enforcing the ‘Community Interest’ in Combating Transnational Crimes: The 
Potential for Public Interest Litigation”, Netherlands International Law Review, Vol. 69, No. 
1 (2022), p. 72.

111	 Kawano, supra note 8, p. 209. 
112	 Belgium v. Senegal, supra note 54, p. 449, para. 68. 
113	 Ibid., Dissenting opinion of Judge Xue, p. 575, para. 17. 
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from a magician’s hat”.114 Interestingly, Judge Xue’s opinion in the subsequent South 
Africa v. Israel case115 signals a possible solidarity in judicial attitudes toward the 
recognition of standing based on community interests in the context of obligations 
erga omnes.

However, a fundamental methodological problem remains: how are obliga-
tions erga omnes or erga omnes partes to be identified? Since the Court’s intro-
duction of obligations erga omnes is intended to transform common interests into 
legal interests, it becomes essential to distinguish such obligations from others 
where states may share common interests in performance, but are not necessarily 
afforded standing. For instance, under multilateral treaties, every state party has, as 
a matter of treaty law, a common interest in the good faith implementation of the 
treaty by all other parties. Yet, the mere existence of such common interests does 
not automatically entitle a state to bring a case before the Court.116 

In contrast, so-called “integral” or “interdependent” obligations — where “each 
party’s performance is effectively conditioned upon and requires the performance 
of each of the others”117 — create a different scenario. Here, every party to the 
treaty, other than the defaulting state, can be considered an injured state, regardless 
of whether it has been specially affected by the breach. Such parties are entitled to 
invoke state responsibility under Article 42(b)(ii) of the ARSIWA.118 Legal interests 
arising from the performance of “interdependent” obligations thus appear to be 
distinct from the collective (legal) interests associated with obligations erga omnes 
partes, the latter being addressed under Article 48 of the ARSIWA.119

The term erga omnes has also been invoked in relation to obligations arising 
from unilateral acts. In the Nuclear Tests case, the Court found that the statements 
made by the French authorities were addressed publicly and erga omnes, and that 
these statements constituted undertakings with legal effect, without the need for 
acceptance by any other state.120 The erga omnes character here underscores the 

114	 Supra note 108, p. 618, para. 44.
115	 “In my view, this is the very type of case where the Court should recognize the legal 
standing of a State party to the Genocide Convention to institute proceedings on the basis 
of erga omnes partes to invoke the responsibility of another State party for the breach of 
its obligations under the Genocide Convention”. See, South Africa v. Israel, supra note 13, 
p. 34, para. 4. 

116	 Supra note 113, p. 575, para. 17.
117	 Supra note 3, p. 119, para. 13, commentary to Art. 42.
118	 Linos-Alexander Sicilianos, “The Classification of Obligations and the Multilateral 
Dimension of the Relations of International Responsibility”, European Journal of 
International Law, Vol. 13, No. 5 (2002), p. 1134.

119	 Ibid., p. 1135.
120	 Nuclear Tests Case (New Zealand v. France), Judgment of 20 December 1974, I.C.J. 
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universal binding nature of the unilateral commitment, such that the objective of 
the applicant was effectively achieved by the mere issuance of the statements.121 

However, the erga omnes quality of a unilateral undertaking pertains primarily 
to the scope of application of the obligation it creates. Nowhere in the judgment 
did the Court suggest that other states, despite potentially sharing a common in-
terest in the observance of such an obligation, would thereby acquire standing to 
challenge France for breach of its commitment. As the Court noted, “the precise 
nature and limits of which must be understood in accordance with the actual terms 
in which they have been publicly expressed”.122 Thus, the erga omnes character in 
this context refers to the reach of the obligation, not to the conferral of procedural 
rights or standing on other states.

Notwithstanding the conceptual distinction of obligations erga omnes (and 
erga omnes partes) from the above-mentioned obligations, the central challenge 
remains how to identify them. In its dictum in the Barcelona Traction judgment, 
the Court introduced obligations erga omnes as indivisible from legal interests and 
standing, suggesting that the content of such obligations generates a “special 
regime of standing”.123 This reflects what has come to be known as the “structural 
approach” to the identification of obligations erga omnes.124 However, this ap-
proach ultimately resembles one of the many “chicken-and-egg” problems of inter-
national law,125 and thus may not provide a satisfactory or independent methodology 
for identification.

Additionally, in Barcelona Traction, the Court appears to adopt a rights-ori-
ented method in identifying the triad of obligations erga omnes, as reflected in its 
statement: “in view of the importance of the rights involved, all States can be held 
to have a legal interest in their protection; they are obligations erga omnes”126 (em-
phasis added). It is important to clarify that it is obligations, not rights, that possess 
the erga omnes character127 — though such obligations are indeed designed to 
protect embedded rights. The holders of these rights are typically weaker, voiceless 

Reports 1974, pp. 473–474, paras. 50–51.
121	 Ibid., p. 474, para. 52.
122	 Ibid., p. 474, para. 51.
123	 Fasia, supra note 18, p. 521.
124	 Tams, supra note 6, p. 130.
125	 Stephan Wittich, “Enforcing Obligations Erga Omnes in International Law”, Austrian 

Review of International and European Law, Vol. 12 (2007), p. 449.
126	 Supra note 2.
127	 Craig Eggett, Sarah Thin, “Clarification and Conflation: Obligations Erga Omnes in the 
Chagos Opinion”, EJIL: Talk! (posted on May 21, 2019), available at < https://www.ejiltalk.
org/clarification-and-conflation-obligations-erga-omnes-in-the-chagos-opinion/ > (last 
visited on August 16, 2025).
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subjects, which arguably does not necessarily exclude states128 but certainly does 
not center them. The rights in question are manifestly not the rights of states; 
rather, as the Court reaffirmed in subsequent cases concerning obligations erga 
omnes partes, these rights are grounded in the human collective, rather than in the 
sovereign entitlements of states.129 

Thus, the Court introduced the notion of an autonomous “importance of the 
rights” — existing independently of individual state rights — as a constituent el-
ement and criterion for the identification of both obligations erga omnes and erga 
omnes partes.130 The true bone of contention concerning the significance of the 
dictum lies in differing perspectives on the state’s role with respect to human 
rights: whether states act as mere representatives of the human collective or as 
protectors of their own legal interests.131

This approach has the merit of distinguishing the common interest in the ob-
servance of obligations erga omnes (or erga omnes partes) from the reciprocal in-
terests underpinning the good faith implementation of multilateral treaties, or the 
performance of unilateral commitments with erga omnes character. Only the 
former category — the “common interest” in protecting rights of particular impor-
tance — requires transformation into a legal interest capable of giving rise to 
standing. This analytical framework also separates the right to invoke responsibility 
for breaches of “interdependent” obligations from the right to invoke responsibility 
for breaches of obligations erga omnes partes: while the former are ultimately re-
ciprocal global obligations among states, the latter are designed to protect “extra-
state interests” that transcend the state and are situated in the broader human 
collective.132 

This method appears more faithful to the original intention behind the Court’s 
introduction of the notion of obligations erga omnes in the Barcelona Traction 
judgment, namely, to confer locus standi without the need for a specific textual 
anchor such as the object and purpose of a treaty.133 Admittedly, the distinction be-
tween obligations erga omnes partes and obligations erga omnes may at times 
become blurred, as obligations with identical substance may simultaneously fall 
within both categories.134 Nonetheless, the “rights” of special importance — those 

128	 This has been explained through a so-called “functionalist approach” to obligations erga 
omnes. See Coffman, supra note 6, pp. 301–304.

129	 Belgium v. Senegal, supra note 54, p. 449, para. 68. 
130	 Longobardo, supra note 8, pp. 498–499; Coffman, supra note 6, p. 300.
131	 Chow, supra note 44, p. 484.
132	 Sicilianos, supra note 118, pp. 1134–1135.
133	 Urs, supra note 8, p. 518.
134	 Sicilianos, supra note 118, p. 1136; Fasia, supra note 18, p. 524.
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embedded in both types of obligations — remain the critical element that un-
derpins the transformation of common interest into legal interest and, ultimately, 
standing.

In considering the “importance of the rights”, the Court consistently refers to 
its Advisory Opinion on Reservations to the Convention on Genocide, in which the 
significance of certain rights was underscored on the basis that they embody prin-
ciples recognized by civilized nations as binding on states. The denial of such 
rights, as the Court noted, would “shock the conscience of mankind and […] is 
contrary to moral law and to the spirit and aims of the United Nations”.135 
Nevertheless, this rights-oriented approach remains less than fully convincing, as it 
does not provide a fundamental solution to the problem highlighted in the 1966 
South West Africa judgment, where the Court explicitly declined to accord legal 
status to abstract moral ideals.136 

On occasion, such as in cases concerning self-determination, the Court has 
looked to resolutions of the UN General Assembly to support the importance of 
the right in question, thereby helping to identify obligations erga omnes for the 
protection of that right.137 However, the resolutions invoked in these contexts tend 
to affirm the universality of the obligations rather than their specific erga omnes 
character. As a result, the use of such sources may strengthen the perception of a 
right’s importance, but does not necessarily bridge the gap between moral exhor-
tation and the conferral of legal standing for the protection of rights erga omnes.

In Obligation to Prosecute or Extradite, the Court invoked the preamble of the 
Convention against Torture to elucidate the “object and purpose” of the 
Convention.138 By grounding its reasoning in the Convention’s object and purpose, 
the Court substantiated the existence of shared values and common interests 
among the State Parties. However, subsequent jurisprudence — most notably The 
Gambia v. Myanmar and South Africa v. Israel — reveals a notable absence of ex-
plicit references to the preamble of the Genocide Convention when searching for 
the “object and purpose” relevant to identifying obligations erga omnes partes.139 

135	 Reservations to the Convention on the Prevention and Punishment of the Crime of 
Genocide, Advisory Opinion of 28 May 1951, I.C.J. Reports 1951, p. 23 (hereinafter, 
“Reservations to Genocide Convention”).

136	 South West Africa (Second Phase), supra note 12, p. 34, para. 51.
137	 Occupied Palestinian Territory Advisory Opinion, supra note 101, pp. 65–66, para. 233; 

Wall Advisory Opinion, supra note 7, p. 199, para. 156; Chagos Advisory Opinion, supra 
note 16, p. 139, para. 180. See also, South Africa v. Israel, Declaration of Judge Xue, supra 
note 13, p. 33, para. 2. 

138	 Belgium v. Senegal, supra note 54, p. 449, para. 68.
139	 The Court’s brevity in prescribing provisional measures is understandable, given that 
only prima facie standing is required at this stage. However, at the preliminary objections 
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Instead, the Court’s reasoning in the Gambia v. Myanmar case indirectly addresses 
this element by relying on its 1951 Advisory Opinion on Reservations to the 
Genocide Convention.140 There, the Court referred to the Preamble to the 
Convention and highlighted the Convention’s humanitarian and civilizing aims as 
its raison d’être, forming the basis for a common interest among states parties in 
preventing and punishing acts of genocide.141

Scholarly commentary has noted that the Court has adopted a novel method 
in these cases: it identifies obligations erga omnes partes through an analysis of a 
treaty’s object and purpose.142 While this approach does not seek to establish the 
generality required for obligations erga omnes under customary international law, 
it nevertheless broadens the potential for enforcement of community interests via 
litigation. As commentators have observed, “the sheer number and range of obliga-
tions erga omnes partes is far greater than the set of widely accepted obligations 
erga omnes under customary international law”.143 Despite this, the approach 
merely indicates that a multilateral treaty may contain obligations erga omnes 
partes; the further task of identifying which specific treaty provisions could be rel-
evant for creating such obligations remains unresolved by this method.144

Additionally, the application of this method presents significant challenges, as 
treaties often possess multiple, and at times even incompatible, objects and pur-
poses — as vividly illustrated in the Whaling case.145 This raises the question of 

stage in The Gambia v. Myanmar, the Court notably did not refer to the preamble of the 
Genocide Convention.

140	 Gambia v. Myanmar, supra note 53, p. 515, para. 106.
141	 Supra note 135, p. 23.
142	 Alaa Hachem, Oona A. Hathaway and Justin Cole, “A New Tool for Enforcing Human 
Rights Erga Omnes Partes Standing”, Columbia Journal of Transnational Law, Vol. 62, No. 
2 (2024), p. 291; Chow, supra note 44, pp. 493–496. For an earlier insight in this respect, 
see, Karl Zemanek, “New Trends in the Enforcement of Erga Omnes Obligations”, Max 
Planck Yearbook of United Nations Law, Vol. 4 (2000), p. 5.

143	 Rose, supra note 110, p. 75.
144	 Belgium v. Senegal, supra note 54, p. 450, para. 69. (“The common interest in compliance 
with the relevant obligations under the Convention […]” (emphasis added)). See also, Rose, 
supra note 110, pp. 77–78; Hachem et al., supra note 142, p. 297.

145	 Whaling in the Antarctic (Australia v. Japan: New Zealand intervening), Judgment of 31 
March 2014, I.C.J. Reports 2014, p. 251, para. 56; ibid., Separate opinion of Judge Xue, p. 
422, para. 7 and Dissenting opinion of Judge Owada, p. 303, para. 9. See also scholarly 
comments on the case: Michael J. Bowman, Dino Kritsiotis, Conceptual and Contextual 
Perspectives on the Modern Law of Treaties (2018), p. 284; Yoshifumi Tanaka, “Reflections 
on Locus Standi in Response to a Breach of Obligations Erga Omnes Partes: A Comparative 
Analysis of the Whaling in the Antarctic and South China Sea Cases”, Law and Practice of 
International Courts and Tribunals, Vol. 17, No. 3 (2018), p. 538.
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whether the “object and purpose” method can be applied universally to all multi-
lateral treaties, particularly when their objects and purposes are not always com-
patible or may even be mutually exclusive. As a result, the judicial extension of 
standing to all state parties has been largely confined to human rights conventions, 
where the object and purpose are singularly focused on the protection of human 
rights — such as the Genocide Convention, as emphasized in the 1951 Advisory 
Opinion.

If, however, the application of this method is restricted to multilateral treaties 
that possess a single, clearly defined object and purpose, the independent value of 
this approach becomes questionable. It may simply replicate the logic of the rights-
oriented approach, rather than offering a distinct and universally applicable meth-
odology for identifying obligations erga omnes partes. This limitation calls into 
question the broader utility of the method, suggesting that its effectiveness may be 
circumscribed to specific treaty regimes with unequivocal normative aims.

Precisely because of these challenges, neither the rights-oriented method nor 
the object-and-purpose method can be easily or reliably extended to subsequent 
judicial practice. The rights-oriented method is fundamentally dependent on the 
existence of consensus within the international community regarding the “impor-
tance of the rights” in question — a consensus that is often elusive and difficult to 
achieve. On the other hand, the object-and-purpose approach encounters diffi-
culties when treaties embody multiple, and sometimes competing, values. This 
complexity makes it problematic to identify both the existence of obligations erga 
omnes partes and the common interest associated with their observance. As such, 
both methods face significant limitations in providing a clear and universally ap-
plicable framework for determining obligations erga omnes partes and the standing 
to enforce them.

IV.	 The Future of the Multilateralisation of Dispute Settlement

Under the UN Charter, States are obliged to settle “their international disputes” 
by peaceful means (emphasis added).146 Although the phrase itself is left unde-
fined, it has traditionally been understood to refer to disputes between States pos-
sessing subjective rights and interests. This bilateral conception of disputes has 
persisted, even as the development of obligations erga omnes (partes) has enabled 
parties to multilateral human rights treaties to submit disputes under those treaties 
for the enforcement of such obligations in the protection of the public interest.147 

146	 Charter of the United Nations, Art. 2, Para. 3.
147	 Bruno Simma, Daniel-Erasmus Khan, Georg Nolte, Andreas Paulus, and Nikolai 
Wessendorf eds., The Charter of the United Nations: A Commentary, Vol. 1 (3rd ed., 2012), 
p. 194 (contribution by Christian Tomuschat).
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This underscores the essentially bilateral mode of dispute settlement that prevails 
in contemporary international law. 

The function of the International Court of Justice, as famously articulated in 
the Northern Cameroon case, is to adjudicate “concrete cases where there exists at 
the time of the adjudication an actual controversy involving a conflict of legal in-
terests between the parties”.148 The notion of “concrete cases” has been understood 
as referring to disputes involving specific damage suffered by a particular State. 
Consequently, the Court’s proper function does not extend to situations in which a 
State, having suffered no specific damage, seeks to invoke the Court’s procedure 
solely to ensure the implementation of or compliance with allegedly breached in-
ternational rules.149 Within this rather narrowly construed function, the Court’s adju-
dicative capacity is further limited by its composition of only fifteen judges. 
Concerns have persisted that an influx of cases could overwhelm the Court and 
fundamentally distort its intended function.150 

The primary concern regarding the multilateralisation of dispute settlement is 
arguably its potential to trigger a flood of cases brought before the Court by actors 
motivated by political or frivolous considerations. Prosper Weil captured this ap-
prehension with his observation that States, “in the name of higher values as deter-
mined by itself, could appoint itself the avenger of the international community”.151 
However, the reality appears more nuanced. On one hand, James Crawford in his 
2014 work found no evidence that the adoption of Article 48 of the ARSIWA had 
opened the floodgates to litigation, despite the criticisms voiced by some States 
during its drafting.152 Indeed, the ICJ refrained from conferring a right of action for 
the enforcement of common interests for forty-two years — from Barcelona 
Traction until the 2012 Obligation to Prosecute or Extradite. On the other hand, 
since The Gambia v. Myanmar case, there has been a noticeable increase in forms 
of public interest litigation, prompting some scholars to warn of a “potentially un-
manageable proliferation of disputes”.153

148	 Case concerning the Northern Cameroons (Cameroon v. United Kingdom), Preliminary 
Objections, Judgment of 2 December 1963, I.C.J. Reports 1963, pp. 33–34.

149	 Kawano, supra note 8, p. 233.
150	 Reservations to Genocide Convention, supra note 135, Dissenting Opinion of Judge 
Alvarez, p. 54.

151	 Prosper Weil, “Towards Relative Normativity in International Law?”, American Journal of 
International Law, Vol. 77, No. 3 (1983), p. 433.

152	 James Crawford, Chance, Order, Change: The Course of International Law, General 
Course on Public International Law (2014), p. 271, para. 341.

153	 Yusra Suedi, Justine Bendel, “The Recent Genocide Cases and Public Interest Litigation: 
A Complicated Relationship”, EJIL: Talk! (posted on April 5, 2024), available at < https://
www.ejiltalk.org/the-recent-genocide-cases-and-public-interest-litigation-a-complicated- 
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Nevertheless, the advent of public interest litigation before the ICJ represents a 
river of no return.154 Whether this development will ultimately lead to an unman-
ageable proliferation of disputes depends, in the first instance, on the willingness 
of States — other than those directly injured — to bring such cases before the 
Court. As with ordinary contentious cases, proceedings before the ICJ are costly,155 
and States are likely to weigh the potential benefits of altruistically litigating in de-
fense of public interests against the political and economic costs they themselves 
will bear. Factors such as legal tradition and prior experience with inter-State liti-
gation may also influence, positively or negatively, the willingness of potential 
claimant States to initiate proceedings for the protection of public interests. 
Ultimately, it remains difficult to predict how States will exercise this right of 
action,156 or to what extent actions taken in defense of public interests will differ 
from those motivated by the protection of States’ individual rights. Much remains 
to be learned, and future empirical studies will be essential as the body of relevant 

relationship > (last visited on August 16, 2025) (quoting Mr. Stefan Talmon, as Counsel and 
Advocates for Myanmar in Public sitting held on Monday 21 February 2022, at 1.30 p.m., at 
the Peace Palace, President Donoghue presiding, in the case concerning Application of the 
Convention on the Prevention and Punishment of the Crime of Genocide (The Gambia v. 
Myanmar)).

154	 Urs, supra note 8, p. 524.
155	 Hachem et al., supra note 142, p. 322. For a general evaluation of the financial cost of 
international judicial proceedings, see Miron Alina, “Le coût de la justice internationale: 
enquête sur les aspects financiers du contentieux interétatique”, Annuaire français de droit 
international, Vol. 60 (2014), pp. 241–277 (The author observes that, while economic 
factors are not decisive in the decision to initiate proceedings, the financial cost is 
nonetheless a factor to be considered).

156	 It has been argued that, under Genocide Conventions, State parties accepting the ICJ’s 
jurisdiction have a sort of duty to take legal action by linking between the obligation to 
prevent and the institution of proceedings under Article IX. See, Luciano Pezzano, “The 
Obligation to Prevent Genocide in South Africa v. Israel: Finally a Duty with Global Scope?”, 
EJIL: Talk! (posted on January 4, 2024), available at < https://www.ejiltalk.org/the-
obligation-to-prevent-genocide-in-south-africa-v-israel-finally-a-duty-with-global-scope/ > 
(last visited on August 16, 2025).

		  However, since standing refers to a state’s right of action in a legal proceeding, States 
retain the freedom to exercise or waive this right, even in the context of protecting public 
interests. Importantly, recognizing such a legal obligation would entail an endless chain of 
legal consequences among party States for violations of this duty, far exceeding the original 
intent behind the introduction of obligations erga omnes, which was to establish a “special 
regime of standing”. For the debate within the ICJ regarding the maintenance of the 
discretionary nature of diplomatic protection — even in cases involving injury to individuals 
resulting from grave breaches of jus cogens norms — see Vermeer-Künzli, supra note 42, 
pp. 561–562.
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case law grows.157

Therefore, the ongoing legal feasibility of public interest litigation158 appears to 
be the most pertinent issue in considering its future trajectory. Thus far, the Court 
has consistently admitted the standing of States other than the directly injured State 
only in cases involving alleged violations of obligations erga omnes partes under 
specific human rights conventions.159 This pattern may reflect the aforementioned 
methodological challenges inherent in identifying obligations erga omnes (or erga 
omnes partes), particularly the limitations of a rights-oriented approach (“impor-
tance of the rights”) in translating abstract values into concrete legal interests. As a 
result, it seems likely that the scope of public interest litigation before the Court 
will remain limited — if not exclusively confined — to the protection of human 
rights.160 Ultimately, the Court’s cautious and restrictive approach to identifying ob-
ligations erga omnes partes is said to “reflect[s] a policy choice that must be guided 
by good governance and be endowed with legitimacy in order to avoid the po-
tential risk of incurring in ‘rhetorical function’ and/or abuse”.161

Another concern regarding the future of public interest litigation is whether 
the Court will be willing to entertain claims alleging violations of obligations erga 
omnes arising under customary international law. Historically, the Court has dem-
onstrated caution in this regard. For instance, in the East Timor case, the Court 
declined to exercise jurisdiction over a claim alleging a violation of the so called 
“rights erga omnes” to self-determination due to the absence of consent from an 

157	 The number of States that have initiated proceedings for the protection of community 
interests remains limited, and their geographical representation is uneven. Notably, Asian 
States have largely remained indifferent to such actions, and to date, there has been only a 
single instance involving a Latin American State — Nicaragua v. Germany.

158	 Rose, supra note 110, p. 59.
159	 Supra notes 89–99 and accompanying text.
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ultimately depends on the consensus of the international community, the evolving scope 
of public interest litigation is likely to be shaped, in the first instance, within the forum of 
the United Nations. For example, the General Assembly may, through the adoption of 
unanimous or widely supported resolutions, signal to the International Court of Justice the 
solidarity of the international community regarding particular values deemed worthy of 
protection. Within its judicial discretion, the Court may then give legal expression to these 
values by transforming them into legal interests, thereby recognizing standing for all States 
concerned with their protection.

161	 Paula Wojcikiewicz Almeida, “Enhancing ICJ Procedures in Order to Promote Fundamental 
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in Massimo Iovane, Fulvio M. Palombino, Daniele Amoroso, and Giovanni Zarra eds., The 
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indispensable third party, invoking the so-called Monetary Gold doctrine.162 
Similarly, in the Marshall Islands cases — which involved alleged breaches of erga 
omnes obligations concerning the negotiation of nuclear disarmament and the ces-
sation of the nuclear arms race — the Court found it lacked jurisdiction on the 
grounds that no dispute existed between the parties.163 In reaching this conclusion, 
the Court applied the “awareness” test, requiring that the respondent State be 
aware that its conduct was being challenged by the claimant State.164 This standard 
of awareness is notably more difficult for a claimant State to satisfy when it is not 
the directly injured party, thereby reinforcing the bilateralist paradigm of dispute 
settlement.165

However, the Court’s approaches in these two cases do not necessarily in-
dicate that there are inherent or insurmountable obstacles to public interest liti-
gation involving obligations erga omnes. Regarding the Monetary Gold doctrine, 
the Court has clarified that the issue concerns not the existence of jurisdiction per 
se, but rather whether the Court will exercise its jurisdiction.166 Thus, it is more ap-
propriately considered a matter of admissibility: the Court could, in principle, 
proceed if the indispensable third party were to join the proceedings.167 On the 
other hand, the application of the awareness test to determine the existence of a 
dispute — as seen in the Marshall Islands cases — has been subject to significant 
division within the Court, as reflected in the close voting records.168 This division 
highlights the tension between formalistic and more flexible approaches to proce-
dural requirements concerning the existence of a dispute. It has been suggested 
that the Court may employ such procedural requirements as a form of certiorari, 
enabling it to decline jurisdiction over cases it deems problematic.169 In this way, 
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the Court retains a measure of policy discretion, allowing it to manage its docket in 
line with its adjudicative capacity.

Consistent legal feasibility in meeting procedural requirements alone does not 
suffice when considering the future of public interest litigation. For claimant States 
acting as “others”, securing the right of action is one matter; prevailing on the 
merits is quite another. The less likely it is to succeed on the merits, the more the 
usefulness of public interest litigation comes into question. In this respect, com-
mentators have expressed reservations about the anticipated outcomes, often char-
acterizing such efforts as strategic litigation — undertaken not necessarily to win 
the case, but rather to exert political pressure on the alleged violator and to attract 
media attention.170 Underpinning these reservations is the practical difficulty faced 
by claimant States lacking a direct factual nexus to the alleged violations of obliga-
tions erga omnes partes. If the bilateral model of dispute settlement continues to 
govern evidentiary questions, these States may face significant obstacles in proving 
their claims.171 

Such reservations are well-founded in light of the Court’s established practice 
concerning the law of evidence, particularly in cases initiated by specifically in-
jured States under human rights conventions. Firstly, the Court generally applies 
the principle of actori incumbit onus probandi — that is, “the claimant carries the 
burden of proof”172 — while acknowledging that exceptions may be warranted de-
pending on the “subject-matter and the nature of [the] dispute brought before the 
Court”.173 While the Court has, in rare circumstances, accepted a reversal of the 
burden of proof,174 it has been notably reluctant to do so in cases involving the 
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Genocide Convention, declining applicants’ requests for such reversals.175 Secondly, 
regarding the standard of proof, the Court has demanded a high level of certainty 
in cases alleging genocide, commensurate with the seriousness of the allegations.176 
Lastly, in assessing the probative value of evidence, the Court has exercised 
caution, particularly with respect to reports from official or independent bodies.177 
Cases involving human rights conventions has shown that the Court typically as-
signs less evidentiary weight to even detailed reports by non-governmental organi-
zations compared to those issued by United Nations bodies.178 Indeed, the Court 
tends to rely on reports from United Nations organs as evidence to establish key 
facts.179

A most recent ICJ case, Application of the International Convention for the 
Suppression of the Financing of Terrorism and of the International Convention on 
the Elimination of All Forms of Racial Discrimination (Ukraine v. Russia), is par-
ticularly noteworthy. In this case, the Court adopted a less stringent approach to 
the application of the burden of proof, permitting a more liberal use of inferences 
of fact and circumstantial evidence — especially where a State lacks effective 
control over the territory in which relevant evidence is located, with respect to 
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claims raised under both conventions.180 Regarding the standard of proof, the Court 
observed that while the Applicant’s claims under the ICSFT are undoubtedly se-
rious, they do not reach the same level of gravity as allegations of genocide and 
therefore do not require the application of a heightened standard.181 Instead, the 
Court accepted “convincing” evidence,182 consistent with its approach in cases in-
volving allegations of massive human rights violations183 — a standard it also ap-
plied in assessing Ukraine’s claims under CERD.184 Notably, despite this relatively 
relaxed approach to both the burden and standard of proof, with respective al-
leged violations, Ukraine ultimately succeeded in proving only one out of five 
under the ICSFT and one out of nine under CERD.185

Given the inherent challenges faced by claimants in obtaining factual evidence 
when seeking to enforce obligations erga omnes partes under specific human 
rights treaties, the outcome in the Ukraine v. Russia case serves as a cautionary 
signal. Thus far, the 2012 Obligation to Prosecute or Extradite case has not ad-
dressed evidentiary issues, and all other cases involving alleged violations of obli-
gations erga omnes partes remain pending. It therefore remains to be seen whether 
these proceedings will prompt any significant shift in the Court’s general approach 
to the law of evidence, particularly in the context of enforcing such obligations 
under specific human rights conventions.

With respect to the burden of proof, some commentators have suggested that 
an inquisitorial approach — characterized by a more centralized and impartial 
mode of information gathering — would be more appropriate in cases concerning 
community interests.186 Although the Court possesses significant powers to manage 
the production of evidence, including the authority to order evidence, conduct its 
own investigations, and engage experts, these powers have been exercised only 
infrequently and rarely with adverse consequences for non-compliant parties.187 In 
practice, the burden of proof continues to rest primarily with the parties to the 
dispute. It remains uncertain whether the Court will rely more extensively on its 
inquisitorial powers to alleviate the evidentiary burden faced by claimant States 
acting as “others” in forthcoming cases. Notably, as demonstrated by the two 
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Genocide Convention cases brought by injured States, the Court has not found it 
appropriate to depart from the principle of actori incumbit onus probandi. 

Given that pending public interest litigation is likely to remain confined to 
matters arising under specific human rights conventions, it is unlikely that the 
Court will permit a reversal of the burden of proof, as the “subject-matter and the 
nature of [the] dispute brought before the Court” remain fundamentally unchanged. 
At most, the Court may allow a more liberal recourse to inferences of fact and cir-
cumstantial evidence where a State lacks effective control over the territory in 
which relevant evidence is located. Ultimately, the criteria for evaluating the pro-
bative value of reports from official or independent bodies are also unlikely to 
change, with the Court continuing to rely primarily on reports from United Nations 
organs, rather than those from non-governmental organizations, to establish key 
facts.

Conclusion

The two global international organizations — the League of Nations and the 
United Nations — have played a decisive role in shaping the judicial protection of 
contemporary common interests and values shared by their member states. This 
development has manifested in the form of public interest litigation before the 
global adjudicative bodies: the Permanent Court of International Justice and its 
successor, the International Court of Justice. Notably, these bodies have sometimes 
permitted the expansion of standing to states lacking a specific subjective interest 
in the matter at hand. In this context, the Court has historically faced two funda-
mental questions: firstly, who is entitled to bring legal action, and secondly, for 
whom are these shared values or common interests protected? The answers to 
these questions have shaped the contours of public interest litigation in interna-
tional law.

During the era of the League of Nations, the PCIJ was comfortable with ex-
panding standing to a representative group of states, such as the “Principal Allied 
and Associated Powers” referenced in the jurisdictional clauses of the Minorities 
Treaties. This purely procedural approach to standing closely resembled an actio 
popularis, permitting representative claims by allowing certain categories of states 
to advocate for the interests of others, even in the absence of a direct legal interest 
of their own. However, the ICJ — the principal judicial organ of the United Nations 
— declined to interpret the League’s Mandate system as conferring an equivalent 
right of action more broadly on all League members. On one hand, the ICJ was 
cautious about embracing the very notion of actio popularis, viewing it as inher-
ently incompatible with the principle of sovereign equality, which became espe-
cially pertinent as the mandate system was transformed into the trusteeship system 
under the UN framework. On the other hand, the ICJ was not prepared to interpret 
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standing as extending beyond the major powers when it came to enforcing obliga-
tions incurred to major powers of mandatories in carrying out their “sacred trust” 
under the mandate system. Both considerations led the Court to move away from a 
purely procedural approach to the issue of standing.

The ICJ later introduced the notion of obligations erga omnes in its Barcelona 
Traction judgment, further developing the concept as obligations erga omnes 
partes in Obligation to Prosecute or Extradite. This doctrinal evolution provided a 
clear answer to the first question: all states (or all state parties to a relevant con-
vention) may be entitled to take legal action to protect common interests, provided 
those interests are vested with legal form. The more difficult issue remains the 
second question: for whom are these values or common interests protected? The 
legacy of public interest litigation before the PCIJ continues to influence the ICJ as 
it navigates the transformation of common interests into actionable legal interests. 
To date, the “importance of the rights” underlying obligations erga omnes (partes) 
has been grounded primarily in the collective interests of humanity, rather than in 
the sovereign entitlements of individual states. Consequently, the judicial extension 
of standing to all state parties has largely been confined to human rights conven-
tions. It remains to be seen whether public interest litigation will proliferate into 
other fields of international law — such as environmental protection, the law of 
the sea, the prohibition of the use of force, or obligations relating to nuclear disar-
mament — where the holders of rights arguably include states.

Finally, as the right of action has shifted from delegated groups of states to 
individual states, the future of public interest litigation appears less optimistic, 
given the significant challenges individual claimant states face in obtaining factual 
evidence when seeking to enforce obligations erga omnes (partes). It therefore re-
mains uncertain whether ongoing and future proceedings will prompt any mean-
ingful shift in the Court’s approach to the law of evidence, particularly in the 
context of enforcing such obligations under specific human rights conventions. 
Should these obstacles persist, advisory proceedings may prove to be a more 
suitable avenue for the protection of community interests, as they allow all states 
to participate in establishing the existence of obligations erga omnes (partes) and 
in deterring potential violations.
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