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Introduction

Inter-State dispute settlement procedures, including that of the International 
Court of Justice (hereinafter, “ICJ”), have traditionally been bilateral. In the sub-
stantive sense, a dispute bilaterally arises from the clear opposition of views be-
tween two States, expressed in a bilateral setting, on their bilateral and reciprocal 
rights–obligations relationship. In the procedural sense, a contentious procedure 
has a bilateral and adversarial nature and is designed to reach a final decision that 
binds two States in their bilateral relationship. Against this backdrop, the recent 
trend in ICJ cases reflects the increasing multilateralization of dispute settlement. 
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The most apparent is public interest litigation, where, in theory, any Party to a 
treaty containing obligations erga omnes partes can initiate a case against any 
other Party. This is justified by expanding the notion of standing based on a 
common interest in a multilateral treaty, which is paraphrased as obligations erga 
omnes partes. 

In line with this multilateralization, the concept of dispute has also been trans-
formed. First, in recent cases, the ICJ has placed more importance on multilateral 
settings than on bilateral settings, from which an opposition of views (i.e., a 
dispute) between two States may emerge.1 Second, courts and tribunals have re-
cently tended to rely on a new method of inferring the existence of a dispute; 
namely, they infer a negative view (be it rejection, refusal, or denial) in circum-
stances where the respondent State remains silent against the claim of the ap-
plicant State.2 While the first trend (i.e., multilateral settings) may indicate a 
quantitative change, the second (i.e., the inference of disputes) should be regarded 
as a qualitative change in the concept of disputes. 

To elucidate the second trend in establishing the existence of disputes, this 
article first outlines the essence of the case law definition of a dispute and its short-
comings (Chapter I). It then provides an overview of the inference under interna-
tional law (Chapter II). Based on an analysis of the literature (Chapter III) and 
international jurisprudence (Chapter IV), this article identifies two patterns of 
dispute inference and their underlying structures. Finally, it highlights problems 
arising from the inference of disputes (Chapter V) before concluding.

I. 	 Essence of the Definition of Dispute

1. 	 The Case Law Definition of Dispute

The definition of dispute has been established in the jurisprudence of the 
Permanent Court of International Justice (hereinafter, “PCIJ”) and the ICJ. The most 
recent formula was expressed by the ICJ in the Allegations of Genocide case as 
follows:3

1		 The ICJ tends to consider the views expressed in multilateral settings such as at the 
Security Council and General Assembly. Letizia Lo Giacco, “When a Dispute Exists: The 
Emerging Evidentiary Practice of the ICJ in Common Interests Proceedings”, Law and 
Practice of International Courts and Tribunals, Vol. 23 (2024), pp. 357, 374. This approach 
is called a “systemic approach”.

2		 As a recent study on the inference of a dispute, focusing in particular on the State 
silence, see Danae Azaria, “Inferring a ‘Dispute’ from State Silence”, Leiden Journal of 
International Law, published online 2024, pp. 1–25, available at < https://doi.org/10.1017/
S0922156524000463 >.

3		 Allegations of Genocide under the Convention on the Prevention and Punishment of the 
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[a]ccording to established jurisprudence, a dispute is “a disagreement on a 
point of law or fact, a conflict of legal views or of interests” between parties. 
In order for a dispute to exist, “[i]t must be shown that the claim of one 
party is positively opposed by the other”. As regards disputes concerning 
the alleged violation of an obligation, “‘the two sides [must] hold clearly op-
posite views concerning the question of the performance or non-perfor-
mance of certain’ international obligations”.

The definition of a dispute is composed of three formulas: the Mavrommatis,4 
South West Africa,5 and Peace Treaties formulas.6 Although the ICJ occasionally 
quotes other cases, the three core formulas remain unchanged. The essence of the 
case law definition of a dispute is the requirement of a confrontation or clash of 
views on the part of two States, in the sense that for a dispute to arise, there must 
be a clear opposition of views,7 thus excluding the possibility of a unilateral claim 
(of State A against State B)8 to fulfil the requirements for the existence of a dispute.

2. 	 Rationale of the Definition of Dispute

To elucidate this rationale, it is helpful to consider the background of the three 
formulas. First, the compromissory clauses of the three cases commonly required 
the exhaustion of negotiations before initiating contentious proceedings before the 
PCIJ or ICJ. Second, notwithstanding this, no official negotiations were conducted 
between the States concerned, but merely one diplomatic exchange (the 

Crime of Genocide (Ukraine v. Russian Federation: 32 States intervening) (hereinafter, “the 
Allegations of Genocide case”), Preliminary Objections, Judgment of 2 February 2024, I.C.J. 
Reports 2024, p. 393, para. 44.

4		 Mavrommatis Palestine Concessions (Greece v. the U.K.), Preliminary Objections, 
Judgment of 30 August 1924, P.C.I.J., Series A, No. 2, p. 11. 

5		 South West Africa cases (Ethiopia v. South Africa; Liberia v. South Africa), Preliminary 
Objections, Judgment of 21 December 1962, I.C.J. Reports 1962, p. 328 (hereinafter “the 
South West Africa cases”). 

6		 Interpretation of Peace Treaties with Bulgaria, Hungary and Romania, First Phase, 
Advisory Opinion of 30 March 1950, I.C.J. Reports 1950, p. 74; Alleged Violations of 
Sovereign Rights and Maritime Spaces in the Caribbean Sea (Nicaragua v. Colombia), 
Preliminary Objections, Judgment of 17 March 2016, I.C.J. Reports 2016, p. 26, para. 50 
(hereinafter, “the Sovereign Rights case”).

7		 Kolb describes this as “[a] specific opposition between them: the two persons oppose 
each other in relation to the subject matter of the dispute, each making claims that its 
opponent resists or denies”. Robert Kolb, The International Court of Justice (2013), p. 301.

8		 For simplicity, an applicant State and a respondent State, are, for the most part, referred 
to throughout this article as “State A” and “State B”, respectively.
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Mavrommatis case),9 several diplomatic exchanges (the Peace Treaties case),10 or 
some actions on the part of the applicant States taken in UN fora (the South West 
Africa cases).11 Third, in such circumstances, the PCIJ and ICJ admitted that, even 
in the absence of official negotiations, a dispute had already existed since there 
was either a “conflict of legal views” (the Mavrommatis case) that were “clearly op-
posite views” (the Peace Treaties case) or a “claim [of State A being] positively op-
posed [by State B]” (the South West Africa case). This means that the three formulas 
refer to a clear opposition of views that are sufficiently manifest and specific, even 
without any actual negotiations between the States concerned. This is the essence 
of the case law definition of a dispute, namely, requiring a severity of actual oppo-
sition between two States at a level as that of the exhaustion of negotiations.12 As 
the case law definition of a dispute strictly requires the reciprocal views of two 
States, in particular that of State B, its rationale is to protect the interest of State B 
by providing it with opportunities: i) to opt not to generate a dispute with State A 
by agreeing with the claim of State A; ii) to have a say in the choice of means of 
dispute settlement other than adversarial adjudicative processes; and iii) to avoid 
the frivolous claims of State A. In other words, the case law definition of a dispute 
is designed to strike a balance between the interests of State A and those of State 
B.

3. 	 Shortcomings of the Definition of Dispute

Due to its strictness, however, the case law definition of a dispute has a short-
coming, given that, if strictly applied, it does not admit the existence of a dispute 
in circumstances where State B remains silent13 or ambiguous towards the claim of 

9		 Edwin Borchard, “The Mavrommatis Concessions Cases”, American Journal of 
International Law, Vol. 19 (1925), pp. 730–731.

10		 Written Statement Submitted by the Government of the United States under Article 66 of 
the Statute of the Court and the Order of the Court Dated December 17, 1949, in I.C.J. 
Pleadings, Interpretation of Peace Treaties with Bulgaria, Hungary and Romania, Advisory 
Opinions of March 30th and July 18th, 1950, pp. 136–147. The Hungarian Note to the 
United States (8 April 1949). Ibid., p. 30.

11		 Lucius Caflisch, “Cent ans de règlement pacifique des différends interétatiques”, Recueil 
des cours de l’Académie de droit international de La Haye, Vol. 288 (2001), pp. 262–263.

12		 Dai Tamada, “Definition of ‘Dispute’ in the PCIJ and the ICJ: Juxtaposition of Two 
Approaches”, Hague Yearbook of International Law, Vol. 36 (2023), pp. 202–205, 216–217. 
The case law definition of a dispute has been adopted by courts and tribunals in all cases, 
irrespective of whether a prior negotiation is required in a compromissory clause.

13		 Lavalle observed that “in principle no legal dispute arises where [State B] fails altogether 
to respond, in a legally relevant manner, to a charge by [State A] that [State B] is breaching 
obligations [State B] owes to [State A] under international law”. Roberto Lavalle, “The Notion 
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State A. In such cases, the case law definition arguably prevents the establishment 
of a dispute,14 since there is neither a “conflict of legal views” that are “clearly op-
posite views”, nor is there a “claim [of State A being] positively opposed [by State 
B]”. To mitigate the strictness of the case law definition of a dispute, courts and 
tribunals, including the ICJ, have inferred the negative view (be it rejection, refusal, 
or denial) of State B as a means of finding that a dispute exists between State A 
and State B. 

II. 	 Overview of the Inference 

1. 	 Inference of Facts

The method of inference pertains to proof of fact in litigation. The ICJ exer-
cised its discretion in resorting to inferences, such as presuming the existence of a 
fact not proven by direct evidence but by indirect or circumstantial evidence.15 In 
the Corfu Channel case, the ICJ stated that:16

[b]y reason of this exclusive [territorial] control, the other State [i.e., the 
United Kingdom] is often unable to furnish direct proof of facts giving rise 
to responsibility. Such a State should be allowed a more liberal recourse to 
inferences of fact and circumstantial evidence. This indirect evidence is ad-
mitted in all systems of law, and its use is recognized by international 
decisions. 

Although the conditions for inference depended on the circumstances of each 
case, the ICJ elaborated on at least two criteria. First, the inference must be re-
garded as of special weight “when it is based on a series of facts linked together 

of International Legal Dispute and the Assumption of Jurisdiction by the International 
Court of Justice in the Hostages Case”, Revue hellénique de droit international, Vol. 35 
(1982), p. 98.

14		 Application of the International Convention on the Elimination of All Forms of Racial 
Discrimination (Georgia v. Russian Federation), Preliminary Objections, Judgment of 1 
April 2011, I.C.J. Reports 2011 (hereinafter, “the Georgia ICERD case”), Separate Opinion of 
President Owada, p. 174, para. 11.

15		 Chittharanjan Felix Amerasinghe, “Presumptions and Inferences in Evidence in 
International Litigation”, Law and Practice of International Courts and Tribunals, Vol. 3 
(2004), p. 408. 

16		 The Corfu Channel case (United Kingdom of Great Britain and Northern Ireland/
Albania), Merits, Judgment of 9 April 1949, I.C.J. Reports 1949, p. 18 (hereinafter, “the 
Corfu Channel case”) (emphasis added).
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and leading logically to a single conclusion”.17 Second, proof may be drawn from 
inferences of fact, “provided that they leave no room for reasonable doubt”.18 In 
this case, the ICJ relied on an Experts’ Report to conclude that “the laying of the 
minefield […] could not have been accomplished without the knowledge of the 
Albanian Government”.19 As is clear here, the threshold for drawing inferences, 
namely, that there is “no room for reasonable doubt”, is considerably high.

2. 	 Inference of Disputes

The next question is whether this method of inference can be applied to es-
tablish the existence of a dispute. Therefore, it is necessary to elucidate the legal 
nature of dispute establishment. First, the matter of whether a dispute exists is “one 
of substance, not of form”20 and “not a question of form or procedure”.21 This means 
that there is no formal or procedural requirement (e.g., diplomatic negotiations, 
diplomatic exchange, formal protest, or prior notice) for the existence of a dispute; 
thus, a dispute may even arise in a rather informal manner. In the Nuclear 
Disarmament case, the ICJ clarified that:22

[p]rior negotiations are not required where the Court has been seised on 
the basis of declarations made pursuant to Article 36, paragraph 2, of its 
Statute, unless one of the relevant declarations so provides. Moreover, “al-
though a formal diplomatic protest may be an important step to bring a 
claim of one party to the attention of the other, such a formal protest is not 
a necessary condition” for the existence of a dispute. Similarly, notice of an 
intention to file a case is not required as a condition for the seisin of the 
Court.

Second, the ICJ has repeatedly stated that to determine whether a dispute 
exists, it must examine the relevant facts to be proved by the parties insofar as it is 

17		 Ibid. 
18		 Ibid. (original emphasis).
19		 Ibid., pp. 21–22 (emphasis added). The Experts’ Report stated that “[t]he Experts consider 
it to be indisputable that […] the minelaying operations […] must have been noticed by 
these coastguards [of Albania]” (emphasis added). Ibid. 

20		 The Sovereign Rights case, supra note 6, p. 32, para. 72.
21		 Obligations concerning Negotiations relating to Cessation of the Nuclear Arms Race and 

to Nuclear Disarmament (Marshall Islands v. United Kingdom), Preliminary Objections, 
Judgment of 5 October 2016, I.C.J. Reports 2016, p. 849, para. 38 (hereinafter, “the Nuclear 
Disarmament case”). 

22		 Ibid. (emphasis added).
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a matter of substance. The fact in this context includes a range of conduct of the 
States concerned.23 Insofar as whether a dispute exists depends on the court’s ob-
jective examination of the substance of a case and all relevant facts, there is room 
for the ICJ to exercise its discretion to rely on inference. In the Land and Maritime 
Boundary case, the ICJ stated that:24

a disagreement on a point of law or fact, a conflict of legal views or in-
terests, or the positive opposition of the claim of one party by the other 
need not necessarily be stated expressis verbis. In the determination of the 
existence of a dispute, as in other matters, the position or the attitude of a 
party can be established by inference, whatever the professed view of that 
party.

As illustrated here, it is not entirely correct to say that a dispute itself can be 
immediately inferred. It is more accurate to say that the position or attitude of State 
B may be inferred as the relevant facts of a negative view (be it rejection, refusal, 
or denial), which, combined with the claim of State A, enables the court to find 
that a dispute exists. 

III. 	Inference of Disputes in the Literature

1. 	 Two Dispute Inference Patterns

Traditionally, scholars have relied on inference to establish the existence of a 
dispute in circumstances in which State B remains silent on the claim of State A. In 
the earliest opinion, Bos observed that “a dispute exists when the applicant State 
made known its point of view to the respondent State and the latter in a rea-
sonable period of time has not respected it”.25 Similar views have been expressed 

23		 According to Amerasinghe, the ICJ was satisfied that a dispute exists by examining, 
among other things, “the positions of the parties as expressed in the diplomatic history of 
the matter, including discussions in organs of the UN and the pleadings, and in general 
refers to the relevant circumstances”. Chittharanjan Felix Amerasinghe, Jurisdiction of 
International Tribunals (2003), pp. 224–225.

24		 The Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v. 
Nigeria), Preliminary Objections, Judgment of 11 June 1998, I.C.J. Reports 1998, p. 315, 
para. 89 (hereinafter, “the Land and Maritime Boundary case”) (emphasis added).

25		 “[U]n différend existe si le demandeur […] a fait connaître au défendeur sa manière de 
voir et que celui-ci dans un délai raisonnable n’a pas obtempéré”. Maarten Bos, Les 
conditions du procès en droit international public (1957), pp. 200, 204.
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by other scholars such as Bourquin,26 de Visscher,27 Cassese,28 Minagawa,29 and 
Lavalle.30 The view shared among them is that, in certain circumstances, the silence 
of State B against the claim of State A may be regarded as a negative view (be it 
rejection, refusal, or denial) and thus capable of generating a dispute between the 
two States. In other words, the silence of State B, neutral per se, may produce legal 
consequences when it can be regarded as expressing a negative view against an 
earlier act of State A. Abi-Saab described this aspect of silence as “circumstantial 
silence” (silence circonstancié), which can be understood as a declaration of the 
will (une déclaration de volonté).31 

In addition to the first pattern (i.e., silence), another pattern exists: the course 
of conduct. In this context, Judge Morelli formulated the definition of a dispute in 
the South West Africa cases (1962),32 where he classified three patterns of dispute 
generation: i) a claim of State A is contested by State B; ii) a claim of State A is fol-
lowed by a course of conduct of State B, which is inconsistent with the former; 
and iii) a course of conduct of State B is followed by a protest of State A. The first 

26		 Bourquin stated that a “note [of State A], left without a response [on the part of State B], 
can sufficiently reveal [the existence of a dispute], if the circumstances demonstrate that the 
silence of the other party [i.e., State B] is indisputably equivalent to a categorical refusal”. 
(In the original: “Une note restée sans réponse peut être suffisamment révélatrice si les 
circonstances démontrent que le silence de l’autre Partie équivaut indiscutablement à un 
refus catégorique”.) Maurice Bourquin, “Dans quelle mesure le recours à des négociations 
diplomatiques est-il nécessaire avant qu’un différend puisse être soumis à la juridiction 
internationale?”, in Hommage d’une génération de juristes au President Basdevant (1960), 
pp. 43, 50. 

27		 Charles de Visscher, Aspects récents du droit procédural de la Cour internationale de 
justice (1966), p. 33. 

28		 Cassese observed that the “refusal [by State B] to accede to the protesting State’s demands 
may implicitly be conveyed through conclusive facts, and may also consist of omissive 
behaviour, which tacitly expresses unwillingness to entertain the other party’s view”. 
Antonio Cassese, “The Concept of ‘Legal Dispute’ in the Jurisprudence of the International 
Court”, in Il Processo internazionale: studi in onore di Gaetano Morelli (1975), p. 177.

29		 Takeshi Minagawa, “Various Aspects of Dispute in International Litigation: Chiefly with 
Reference to Morelli’s Construction”, Hitotsubashi Journal of Law and Politics, Vol. 9 (1981), 
pp. 4, 6.

30		 Lavalle, supra note 13, pp. 99–100 (fn. 10).
31		 Georges Abi-Saab, Les exceptions préliminaires dans la procédure de la Cour 

internationale: Étude des notions fondamentales de procédure et des moyens de leur mise 
en œuvre (1967), pp. 124, 129 (fn. 153). 

32		 Dissenting Opinion of Judge Morelli in the South West Africa cases, supra note 5, p. 567; 
see also, Separate Opinion of Judge Morelli in the Case concerning the Northern Cameroons 
(Cameroon v. United Kingdom), Preliminary Objections, Judgement of 2 December 1963, 
I.C.J. Reports 1963, p. 133, para. 4.

14



is the orthodox pattern of dispute generation, reflected in the case law definition 
of a dispute, and the second is the silence pattern of inference. The third, the 
course of conduct pattern, also pertains to the inference of disputes, which has 
been adopted by courts and tribunals, as discussed below. 

2. 	 Elements for the Inference of Disputes

According to scholars’ traditional arguments, the following elements are re-
quired for inference. The first element is the awareness on the part of State B of 
the claim made by State A. Bos observed that “a dispute exists when the applicant 
State made known its point of view to the respondent State and the latter in a rea-
sonable period of time has not respected it”.33 In the same sense, Abi-Saab argued 
that “it seems difficult to admit that one [State A] can summon a litigant [State B] 
before a tribunal without having made known to it beforehand of what is asked of 
it and without having given to it the possibility of accepting it”.34 The element of 
awareness was required, as it was fundamental to the opportunity for State B to 
choose between accepting or rejecting the claim of State A before being sum-
moned before the court. 

The second element is the existence of a specific and concrete act on the part 
of State A, such as sending a diplomatic note or due warning to State B. For ex-
ample, De Visscher referred to a diplomatic note (une note diplomatique) with a 
statement on the legal position of State A, which, in certain circumstances, demon-
strates the existence of a dispute.35 Others referred to the presence of a diplomatic 
exchange (démarche diplomatique)36 or due warning.37 A sufficiently specific act 
on the part of State A should make State B aware of the claim of State A. In this 
sense, the second element is closely related to the first element. 

The third element is the lapse of a reasonable period of time. Scholars have 
argued that a dispute exists when State A made known its perspective to State B 

33		 Bos, supra note 25, pp. 200, 204 (emphasis added).
34		 “Il paraît difficile d’admettre que l’on puisse assigner un justiciable devant un tribunal 
sans lui avoir fait connaître au préalable ce qu’on lui demande et sans lui avoir donné ainsi 
la possibilité d’y accéder” (emphasis added). Abi-Saab, supra note 31, p. 124.

35		 De Visscher, supra note 27, p. 33. 
36		 Abi-Saab argued that, in order to generate a dispute, it is sufficient that State A engaged 
in a diplomatic exchange (démarche diplomatique) with State B, rather than diplomatic 
negotiation. The former can be quite short and indirect, namely, unilateral where it has not 
been met with any response from State B. Abi-Saab, supra note 31, p. 124 (n 133). Abi-Saab 
characterized this as a new function of summons (la sommation) of the diplomatic note, 
analogous to a public notice (la mise en demeure) in domestic law. 

37		 Cassese, supra note 28, pp. 199–200.
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and the latter has not respected it “in a reasonable period of time”.38 However, it is 
also common for scholars to not define what may be a reasonable period of time. 

To summarize, scholars have commonly argued that the existence of a dispute 
can be inferred in circumstances where: i) State A conveyed its claim to State B 
with sufficient specification as to its subject matter and addressee; ii) this makes 
State B aware of the claim of State A; and iii) State B nonetheless remains silent for 
a reasonable period of time. In such circumstances, it becomes possible for courts 
and tribunals to infer a negative view (be it rejection, refusal, or denial) on the part 
of State B, which, in conjunction with State A’s claim, demonstrates that a dispute 
exists. It should also be noted that although traditional scholars acknowledged the 
basic structure of inference, their arguments were purely academic and not 
founded upon the practice of international courts and tribunals. Courts and tri-
bunals have developed a method of inference by clarifying its elements and cate-
gories in more detail (Chapter IV), which has led to problems that traditional 
scholars have not anticipated (Chapter V). 

IV. 	Inference of Disputes in Practice

1. 	 Two Patterns of the Inference of Disputes

Given that inference pertains to proof of fact, whether a dispute may be in-
ferred must be approached on a case-by-case basis. According to the ICJ, whether 
an inference of the existence of a dispute may be drawn “depends on the par-
ticular circumstances of each case”.39 Against this backdrop, courts and tribunals 
have gradually discerned two patterns of inference that correspond to the two pat-
terns in the literature. The first is the silence pattern; that is, the court and tribunals 
infer a negative view (be it rejection, refusal, or denial) of State B from its silence 
or ambiguous attitude towards the claim of State A. The second is the course of 
conduct pattern; that is, the court and tribunals infer a negative view of State B, 
which persists with its course of conduct, despite State A’s protest against that 
conduct. While the first pattern relates to the total silence or unclear attitude of 
State B, the second pattern presupposes the pre-existence of a course of conduct 
on the part of State B that is then followed by a protest by State A. 

38		 Bos, supra note 25, pp. 200, 204.
39		 Application of the Convention on the Prevention and Punishment of the Crime of Genocide 

(The Gambia v. Myanmar) (hereinafter, “the Rohingya Genocide case”), Preliminary 
Objections, Judgment of 22 July 2022, I.C.J. Reports 2022, p. 507, para. 75; The Georgia 
ICERD case, supra note 14, p. 84, para. 30. 
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2. 	 The First Pattern: Silence or Ambiguity

Regarding the first pattern, the ICJ has adopted the following basic formula: 
“the existence of a dispute may be inferred from the failure of a State [B] to re-
spond to a claim [of State A] in circumstances where a response is called for”.40 In 
other words, adjudicative fora may infer, from the silence of State B, its negative 
view (be it rejection, refusal, or denial) and, therefore, find the existence of a 
dispute. They clarified several elements for establishing the inference in the first 
pattern: (i) awareness on the part of State B; (ii) the nature and gravity of the alle-
gations of State A; and (iii) the length of the time of silence. 

(1) 	Awareness
As highlighted by scholars, the courts and tribunals have found that awareness 

is an essential element in the first pattern of inference. First, in the Georgia ICERD 
case, the ICJ examined whether a dispute arose from a press release issued by 
Georgia ( July 17, 2008) that referred to “ethnic cleansing”. The ICJ found that it 
was unclear “whether the press release came to the attention of the Russian 
Federation”41 before concluding that no legal dispute existed between the parties,42 
thus suggesting that to infer the existence of a dispute from the silence of State B, 
State B must at the very least have been aware of the claim of State A. Second, in 
the Nuclear Disarmament case, the Marshall Islands claimed that the United 
Kingdom had breached obligations under the Treaty on the Non-Proliferation of 
Nuclear Weapons and customary international law.43 As there were neither direct 
negotiations nor direct diplomatic exchanges between the two States,44 the Marshall 
Islands relied on inference45 to establish the existence of a dispute. In this regard, 
the ICJ states that a dispute exists when it is demonstrated that “the respondent 
was aware, or could not have been unaware, that its views were ‘positively 
opposed’ by the applicant”.46 Examining the 2013 Statement of the Marshall Islands, 

40		 Ibid.; p. 87, para. 37; The Rohingya Genocide case, supra note 39, p. 507, para. 75.
41		 The Georgia ICERD case, supra note 14, p. 117, para. 104 (emphasis added).
42		 Ibid., p. 117, para. 105.
43		 The Nuclear Disarmament case, supra note 21, p. 837, para. 1; pp. 839–841, paras. 
11–12.

44		 Ibid., p. 845, para. 23; p. 846, para. 27. 
45		 The Marshall Islands argued that “the attitude of a party can be inferred from its consistent 
course of conduct, with the effect that a dispute crystallizes when another State makes a 
complaint or a protest against that course of conduct”. Statement of observations of the 
Marshall Islands, p. 13, paras. 24–25.

46		 The Nuclear Disarmament case, supra note 21, pp. 850–851, paras. 40–41 (emphasis 
added). 
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the ICJ observed that it had not met the requirement that a statement refers to the 
subject matter of a claim “with sufficient clarity to enable [the U.K.] to identify that 
there is, or may be, a dispute with regard to that subject-matter”.47 Concerning the 
2014 Statement, the ICJ also stated that, given its very general content and the 
context in which it was made, it “did not call for a specific reaction by the United 
Kingdom” and accordingly that “no opposition of views can be inferred from the 
absence of any such reaction”.48 This means that if State B was unaware that its 
view was being opposed by State A, the Court cannot infer a negative view of 
State B from its silence.49 

Third, in the Norstar case, before filing its Application with the International 
Tribunal for the Law of the Sea (hereinafter, “ITLOS”), Panama sent five communi-
cations to Italy, alleging that Italy’s offending action was unlawful under the United 
Nations Convention on the Law of the Sea (hereinafter, “UNCLOS”), towards which 
Italy remained silent. In such circumstances, ITLOS concluded that Italy cannot 
“claim ignorance of the fact that Panama […] contests the legality of the detention 
under the Convention”.50 ITLOS inferred the existence of a dispute based on Italy’s 
awareness, stating that “the existence of such a dispute can be inferred from Italy’s 
failure to respond to the questions raised by Panama regarding the detention of 
the M/V ‘Norstar’ [and that] the notes verbales and other communications sent to 
Italy and the silence of Italy indicate that in the present case there is a disagreement 
between the Parties on points of law and fact”.51 

Fourth, in the Rohingya Genocide case, The Gambia sent a note verbale to 
Myanmar claiming that Myanmar had breached its obligations under the Genocide 
Convention, to which Myanmar never responded. Against this backdrop, the ICJ 
inferred Myanmar’s rejection: “In light of the nature and gravity of the allegations 
made in The Gambia’s Note Verbale and Myanmar’s prior knowledge of their exis-
tence, the Court is of the view that Myanmar’s rejection of the allegations made by 
The Gambia can also be inferred from its failure to respond to the Note Verbale 

47		 Ibid., p. 853, para. 49.
48		 Ibid., p. 854, para. 50.
49		 As pointed out by Kulick: “the respondent’s silence is at least justified where it was 
unaware or could not have been aware that the views of the parties were in opposition to 
each other”. Andreas Kulick, “Let’s (Not) (Dis)Agree to Disagree!? Some Thoughts on the 
‘Dispute’ Requirement in International Adjudication”, Law and Practice of International 
Courts and Tribunals, Vol. 19 (2020), p. 88.

50		 The M/V “Norstar” case (Panama v. Italy), Preliminary Objections, Judgment of 4 
December 2016, ITLOS Reports 2016, p. 68, para. 97 (hereinafter, “the Norstar case”) 
(emphasis added).

51		 Ibid., paras. 101–102. 
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within the one-month period preceding the filing of the Application”.52 In the 
context of the case, prior knowledge means Myanmar’s awareness (of The Gambia’s 
allegations as to a breach of obligations) arising from the statements of both States 
expressed within the United Nations General Assembly.53 Finally, in the Allegations 
of Genocide case, the ICJ confirmed the requirement of awareness of the existence 
of a dispute.54 

(2) 	Nature and Gravity
The nature and gravity of State A’s allegation is one element in the silence 

pattern of inference. First, in the Ecuador v. US case, an inter-State investment arbi-
tration case,55 Ecuador contended that certain questions concerning the interpre-
tation of a bilateral investment treaty were not resolved through consultation or 
diplomatic channels with the United States and that a dispute exists between the 
two States.56 The United States remained silent on Ecuador’s position.57 On this 
issue, the tribunal stated the following:58

The inference of “positive opposition” is warranted only when all other rea-
sonable interpretations of the respondent’s conduct and surrounding facts 
can be excluded. Such may be the case when a State remains silent when 
faced a serious allegation of breach of its international obligations or when 
the situation presents mutually exclusive binary alternatives, one of which 
may be discarded as unreasonable.

According to the tribunal, State A’s “serious allegation of breach” on the part of 
State B entitles the tribunal to infer the existence of a dispute from the silence of 
State B. The tribunal seems to have adopted a less-exacting criterion of inference 

52		 The Rohingya Genocide case, supra note 39, p. 507, para. 76 (emphasis added).
53		 Ibid., paras. 72–73. It should be noted that, in the French version, there is no difference 
between “prior knowledge” (connaissait) and “aware” (connaissance). 

54		 The Allegations of Genocide case, supra note 3, para. 45.
55		 In the Matter of an Arbitration before an Arbitral Tribunal Constituted in Accordance 

with Article VII of the Treaty between the United States of America and the Republic of 
Ecuador concerning the Encouragement and Reciprocal Protection of Investment, 27 
August 1993, and the UNCITRAL Arbitration Rules 1976, between the Republic of Ecuador 
and the United States of America, PCA Case No. 2012-5, Award of 29 September 2012, 
available at < https://pcacases.com/web/sendAttach/7130 > (last visited on 1 May 2025) 
(hereinafter, “the Ecuador v. US case”).

56		 Ibid., para. 4.
57		 Ibid., paras. 52, 213. 
58		 Ibid., para. 223 (emphasis added). 
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on the grounds that there was no disagreement on this point between the two 
States.59 Second, in the Rohingya Genocide case, the ICJ inferred a rejection of 
Myanmar from its silence against the Note Verbale of The Gambia. In this context, 
the ICJ referred to the “nature and gravity” of the allegations contained in the Note 
Verbale.60 This means that the legal character of the prohibition of genocide, 
namely, it possibly being an obligation erga omnes partes and jus cogens,61 was 
considered a constitutive element of inference.

(3) 	Time
In the Rohingya Genocide case, The Gambia sent a Note Verbale to Myanmar, 

alleging the latter’s breach of the Genocide Convention just one month before sub-
mitting its Application to the ICJ. Notwithstanding this, the ICJ inferred rejection by 
Myanmar on the basis that it had “prior knowledge” of the allegations of The 
Gambia.62 According to the ICJ, Myanmar, already aware of the allegations of The 
Gambia, remained silent for more than one month. However, as a matter of fact, 
the period of Myanmar’s silence could extend, at most, to one and a half months.63 
This means that one and a half months may be sufficient to constitute a circum-
stance “where a response is called for”, which then entitles the court to infer from 
State B’s silence its rejection of State A’s claim. However, in the South Africa v. 
Israel case, the ICJ did not infer the existence of a dispute from Israel’s silence 
against South Africa’s note verbal.64 Presumably, this was partially because the 
period between the note verbal (21 December 2023) and the initiation of the pro-
ceedings by South Africa (29 December 2023) was too short to infer opposition on 
the part of Israel. 

(4) 	Ambiguity
In addition to the first pattern (i.e., the silence pattern), the courts and tri-

bunals have inferred the existence of a dispute, even when State B remained am-
biguous about the claim of State A. This pattern, possibly classified as the first 

59		 The United States had accepted that, had Ecuador claimed a breach of obligations by the 
former, this would have “demanded a response” by it. Ibid., para. 91.

60		 The Rohingya Genocide case, supra note 39, p. 507, para. 76.
61		 Azaria, supra note 2, p. 22. 
62		 The Rohingya Genocide case, supra note 39, p. 507, para. 76. Azaria, supra note 2, p. 22.
63		 Myanmar could be aware of its view being opposed by The Gambia, at the earliest, on 
the date of the statement of The Gambia, namely, 26 September 2019. The Rohingya 
Genocide case, supra note 39, p. 506, para. 73.

64		 Application of the Convention on the Prevention and Punishment of the Crime of Genocide 
in the Gaza Strip (South Africa v. Israel), Provisional Measures, Order of 26 January 2024, 
I.C.J. Reports 2024, p. 15, paras. 27–28. 
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pattern (i.e., silence), was developed by international jurisprudence rather than by 
scholars. First, in the Land and Maritime Boundary case, Cameroon requested the 
ICJ to “specify definitively the frontier […] from Lake Chad to the sea”, namely, the 
whole length of the boundary,65 while Nigeria argued that no such dispute ex-
isted.66 The ICJ stated the following:67

[W]ith regard to the whole of the boundary, there is no explicit challenge 
from Nigeria. However, a disagreement on a point of law or fact, a conflict 
of legal views or interests, or the positive opposition of the claim of one 
party by the other need not necessarily be stated expressis verbis. In the 
determination of the existence of a dispute, as in other matters, the po-
sition or the attitude of a party can be established by inference, whatever 
the professed view of that party.

As Nigeria had emphasized physical features rather than geographical coordi-
nates as the applicable criterion for the land boundary,68 the ICJ concluded that the 
exact scope of the dispute cannot be determined at present, but that a “dispute 
nevertheless exists between the two Parties, at least as regards the legal bases of 
the boundary”.69 Here, the ICJ inferred, from the ambiguous attitude of State B, the 
existence of a dispute, despite its scope not being delimited. 

Second, in the South China Sea case,70 China’s position remained ambiguous 
as to whether an entitlement dispute existed between the Philippines and China.71 
Faced with this situation, the Annex VII tribunal, referring to ICJ jurisprudence,72 
concluded that “a dispute exists between the Parties concerning the maritime 

65		 The Land and Maritime Boundary case, supra note 24, pp. 282–283, para. 17. In its 
Memorial, Cameroon provided the specific coordinates of its land boundary. Ibid., p. 283, 
para. 18.

66		 Ibid., p. 313, para. 84.
67		 Ibid., p. 315, para. 89.
68		 Ibid., p. 316, para. 91.
69		 Ibid., p. 317, para. 93.
70		 In the Matter of an Arbitration before an Arbitral Tribunal constituted under Annex VII 

to the 1982 United Nations Convention on the Law of the Sea between the Republic of the 
Philippines and the People’s Republic of China, PCA Case No. 2013-19, Award on Jurisdiction 
and Admissibility (29 October 2015), available at < https://pca-cpa.org/en/cases/7/ > (last 
visited on 1 May 2025), para. 156.

71		 According to the tribunal, China “generally refrained from expressing a view on the 
status of particular maritime features [within the Spratly Islands] and has rather chosen to 
argue generally that ‘China’s Nansha Islands [are] fully entitled to Territorial Sea, Exclusive 
Economic Zone (EEZ) and Continental Shelf’”. Ibid., para. 160.

72		 The tribunal cited the Land and Maritime Boundary case. Ibid., para. 171.
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entitlements generated in the South China Sea”, which is “not negated by the ab-
sence of granular exchanges with respect to each and every individual feature”.73 
Here, the tribunal inferred the existence of a dispute from the ambiguous attitude 
of China, despite its scope not being delimited. 

3. 	 The Second Pattern: Course of Conduct

The courts and tribunals have inferred the existence of a dispute where the 
course of conduct of State B was subsequently protested by State A. Although the 
constitutive elements of this pattern are the same as those of the first pattern, the 
two patterns should be considered differently, as shown in the following cases. 
First, in the Sovereign Rights case, Nicaragua specified in its Application the subject-
matter as the “violations of Nicaragua’s sovereign rights and maritime zones”.74 As 
grounds for the existence of a dispute, Nicaragua cited: i) the statements of the two 
States; ii) the enactment of Decree 1946 by Colombia; and iii) Colombia’s course of 
conduct in the sea area concerned (namely, the alleged incidents at sea). Regarding 
the latter two, the ICJ stated that:75

the evidence clearly indicates that, at the time when the Application was 
filed, Colombia was aware that its enactment of Decree 1946 and its 
conduct in the maritime areas declared by the 2012 Judgment to belong to 
Nicaragua were positively opposed by Nicaragua. Given the public state-
ments made by the highest representatives of the Parties […], Colombia 
could not have misunderstood the position of Nicaragua over such 
differences, 

before concluding that there was a dispute between the two States.76 In this ex-
ample, the ICJ inferred the existence of a dispute from the course of conduct of 
State B and the subsequent protest of State A. This pattern differs from the first in 
that the conduct of State B precedes the protest of State A. 

Second, in the Nuclear Disarmament case, the Marshall Islands argued, as the 
fourth ground for the existence of a dispute, that a dispute can be inferred from a 
combination of the United Kingdom’s conduct and its own statements that such 
types of conduct are inconsistent with treaty obligations.77 On this point, the ICJ 

73		 Ibid., para. 170.
74		 The Sovereign Rights case, supra note 6, p. 9, para. 1.
75		 Ibid., pp. 32–33, para. 73 (emphasis added). 
76		 Ibid., p. 33, para. 74.
77		 The Nuclear Disarmament case, supra note 21, pp. 855–856, para. 57.

22



stated that:78

none of the statements that were made in a multilateral context by the 
Marshall Islands offered any particulars regarding the United Kingdom’s 
conduct. On the basis of such statements, it cannot be said that the United 
Kingdom was aware, or could not have been unaware, that the Marshall 
Islands was making an allegation that the United Kingdom was in breach 
of its obligations. In this context, the conduct of the United Kingdom does 
not provide a basis for finding a dispute between the two States before the 
Court.

If reversed, the Court’s reasoning reveals the following course of conduct 
pattern of inference: i) if State A protests against a particular course of conduct on 
the part of State B; ii) State B becomes aware that State A opposes its conduct; and 
iii) State B nonetheless continues that conduct; this would indicate that State B has 
a negative view in relation to State A’s protest.79 

Third, in the Naval Vessels case, Russia “has not clearly professed any view on 
the conformity of its actions with the provisions of [UNCLOS] invoked by Ukraine”.80 
Regarding the issue of whether a dispute exists, ITLOS clarified the applicable 
formula of inference, namely, that Russia’s view on this question “may be inferred 
from its subsequent conduct”,81 going on to state that “the fact that Russian author-
ities arrested and detained the Ukrainian naval vessels and commenced criminal 
proceedings against the Ukrainian servicemen indicates that the Russian Federation 
holds a different position from Ukraine on the question of whether the events […] 
gave rise to the alleged breach of its obligations […]”.82 Consequently, the tribunal 
concluded that a dispute appears to have existed.83 Here, the tribunal inferred a 
“different position” on the part of State B from its course of conduct that was in-

78		 Ibid., p. 856, para. 57 (emphasis added).
79		 The structure of this inference pattern was properly expounded by Judge Donoghue: if 
State A’s statements were sufficiently clear so as to make State B aware of State A’s claim, 
“there would have been reason to expect a response from the Respondent, and thus, even 
in the absence of an explicit statement of the Respondent’s opposition to the claim, there 
would have been a basis for the Court to infer opposition from an unaltered course of 
conduct”. Declaration of Judge Donoghue, the Nuclear Disarmament case, supra note 21, 
p. 1036, para. 8.

80		 Case concerning the Detention of Three Ukrainian Naval Vessels (Ukraine v. Russian 
Federation), Provisional Measures, Order of 25 May 2019, ITLOS Reports 2019, p. 295, para. 
43.

81		 Ibid. (emphasis added).
82		 Ibid., p. 295, para. 44 (emphasis added).
83		 Ibid., p. 295, para. 45.
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compatible with the view of State A. 
Fourth, in the San Padre Pio case, Nigeria did not respond to the position of 

Switzerland that the interception, arrest, and detention of the M/T “San Padre Pio” 
constituted a violation of the provisions of UNCLOS.84 Nonetheless, ITLOS inferred 
Nigeria’s view by stating that “[t]he fact that the Nigerian authorities intercepted, ar-
rested and detained the M/T ‘San Padre Pio’ and commenced criminal proceedings 
against it and its crew members indicates that Nigeria holds a different position 
from Switzerland on the question whether the events […] gave rise to the alleged 
breach of Nigeria’s obligations under the Convention”,85 before concluding that a 
dispute appears to have existed.86 Here, the tribunal inferred, from State B’s 
conduct, its “different position” in relation to State A’s claim.

4. 	 Structure of the Inference of Disputes

The basic structure of dispute inference can be summarized as follows. In the 
first pattern (namely, the silence or ambiguity pattern), the courts and tribunals can 
infer a negative view (be it rejection, refusal, or denial) of State B in circumstances 
where: i) State A had conveyed its claim against State B, with specificity as to its 
subject matter and addressee; ii) due to this claim, State B became aware, or could 
not have been unaware, of its view being opposed by State A; and iii) State B re-
mained silent or ambiguous against the claim of State A for a certain period of 
time. Such an inferred negative view of State B, if combined with the claim of State 
A, enables courts and tribunals to conclude the existence of a dispute. 

In the second pattern (namely, the course of conduct pattern), the courts and 
tribunals can infer a negative view (be it rejection, refusal, or denial) of State B in 
circumstances where: i) State B had pursued a course of conduct to be subse-
quently protested by State A; ii) due to the protest of State A, State B became 
aware, or could not have been unaware, of its view being opposed by State A; and 
iii) State B nonetheless continued its course of conduct for a certain period of time. 
Such an inferred negative view of State B, if combined with the protest of State A, 
enables courts and tribunals to conclude the existence of a dispute. It is true that 
in the second pattern (i.e., the course of conduct), ITLOS did not require the 
awareness of State B in two cases, likely because both cases were related to pro-
ceedings concerning provisional measures in which a definitive finding on the ex-
istence of a dispute is not required. Setting aside these cases, it can be concluded 
that awareness is central to inferring the existence of a dispute.

84		 The M/T “San Padre Pio” case (Switzerland v. Nigeria), Provisional Measures, Order of 6 
July 2019, ITLOS Reports 2018–2019, pp. 389–390, para. 57.

85		 Ibid., p. 390, para. 58 (emphasis added).
86		 Ibid., p. 390, para. 59.
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V. 	 Problems Arising from the Inference of Disputes

Although courts and tribunals have constantly adopted this method of in-
ference in their findings regarding the existence of disputes, some problems remain 
unresolved. 

1. 	 Unclear Source of the Duty to Respond

In the formula for inference, it is unclear why State B is called upon to re-
spond to State A’s claim, even if that claim is sufficiently specific to make State B 
aware. Except in certain circumstances in which State B is legally obliged to do so, 
there is no legal obligation under general international law incumbent on State B 
to respond to a claim or protest by another State.87 If no such legal obligation 
exists, it is far from clear how it is legally possible to infer State B’s position based 
on its silence.88 

Against this backdrop, some elements may justify the existence of the duty of 
State B to respond. First, courts and tribunals have consistently used the expression 
“called for”, at the very least implying some sort of a non-legally binding duty of 
State B. This duty may arise from the principle of good faith89 or a particular factual 
circumstance.90 Second, it should be noted that the existence of a dispute is a 
matter of fact that does not necessarily require any legal obligation to be satisfied. 
From the foregoing, it can be concluded that the duty of State B to respond to a 

87		 On behalf of the US in the Ecuador v. US case, Tomuschat had observed that “[u]nder 
general international law, there is no obligation of a State party to an international 
agreement to answer questions that have been put to it by another State party”. Expert 
Opinion of Professor Christian Tomuschat (Respondent’s Memorial on Jurisdiction). The 
Ecuador v. US case, supra note 55, para. 15.

88		 In the Temple of Preah Vihear case, Judge Quintana observed that “silence has 
consequences in law only if the party concerned is under an obligation to make its voice 
heard in response to a given fact or situation”. Case concerning the Temple of Preah Vihear 
(Cambodia v. Thailand), Merits, Judgment of 15 June 1962, I.C.J. Reports 1962, (hereinafter, 
“the Preah Vihear case”), Dissenting Opinion of Judge Moreno Quintana, p. 70 (emphasis 
added).

89		 In the Ecuador v. US case, Ecuador had argued that a response from the US to its note 
would be required “by virtue of the Respondent’s good faith obligations”. The Ecuador v. 
US case, supra note 55, para. 224. See also Antoine Cottin and Panagiotis A Kyriakou, 
“Revisiting the Dispute Requirement in International Interpretation Proceedings: Deeds, 
not Words”, Journal of International Dispute Settlement, Vol. 10 (2019), p. 322.

90		 In the Ecuador v. US case, Vinuesa, an arbitrator, stated that “the failure of a State ‘to 
respond’ does not depend on the existence of a prior legal obligation but rather is based 
on the circumstances where a response is called for”. Dissenting Opinion of Professor Raúl 
Emilio Vinuesa. The Ecuador v. US case, supra note 55, para. 155 (emphasis added).
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claim of State A may be grounded in the general principle of good faith or factual 
circumstances, depending on the circumstances of each case, rather than on certain 
legally binding obligations under international law. 

2. 	 Silence as Acquiescence 

Even assuming that State B is called upon to respond to State A’s claim, the 
silence of State B may be interpreted not as a negative view (be it rejection, re-
fusal, or denial) but as others, such as acquiescence, error,91 political calculation,92 
laziness, reaction to diplomatic blunders, indifference, indecisiveness, repentance, 
or disappointment. Among such reasons, acquiescence may have implications, 
given that in the Preah Vihear case, the ICJ viewed silence as acquiescence when it 
stated that:93

it is clear that the circumstances were such as called for some reaction, 
within a reasonable period, on the part of the Siamese authorities, if they 
wished to disagree with the map or had any serious question to raise in 
regard to it. They did not do so, either then or for many years, and thereby 
must be held to have acquiesced. Qui tacet consentire videtur si loqui de-
buisset ac potuisset [i.e., he who keeps silent is held to consent if he must 
and can speak]. 

Here, the ICJ inferred, from the absence of reaction, acquiescence rather than a 
negative view (be it rejection, refusal, or denial). In the Pedra Branca/Pulau Batu 
Puteh case, the ICJ took a similar position in the context of the transfer of sover-
eignty from one State to another, by pronouncing that “the absence of reaction 
may well amount to acquiescence”.94 When applied to the question of whether a 
dispute exists, this means that if State B is called upon to respond to a claim of 
State A but remains silent, State B must be held as having acquiesced to the claim 
of State A. Consequently, insofar as there is no opposition on the part of State B, 

91		 Sophia Kopela, “The Legal Value of Silence as State Conduct in the Jurisprudence of 
International Tribunals”, Australian Year Book of International Law, Vol. 29 (2010), pp. 
118–120. 

92		 Ibid., pp. 123–125.
93		 The Preah Vihear case, supra note 88, p. 23 (emphasis added).
94		 Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge 

(Malaysia/Singapore), Judgment of 23 May 2008, I.C.J. Reports 2008, p. 50, para. 121. See 
also Maritime Delimitation in the Indian Ocean (Somalia v. Kenya), Judgment of 12 
October 2021, I.C.J. Reports 2021, pp. 227–228, para. 51. 
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there can be no dispute.95 In this sense, courts and tribunals will be required to 
explain more persuasively why they can infer, from the silence of State B, not ac-
quiescence but its negative view. 

3. 	 Unclear Threshold of the Inference

In the Corfu Channel case, the ICJ set a high threshold of inference, namely, 
that, in the inference of facts, indirect or circumstantial evidence must leave “no 
room for reasonable doubt” of an “indisputable” fact (see Section II.1).96 Thereafter, 
courts and tribunals rarely clarified the applicable criteria for inference. As an ex-
ception, the arbitral tribunal in the Ecuador v. US case, applying a high threshold,97 
decided not to infer the opposition of the US on the ground that the US has put 
forward a “reasonable alternative explanation” for its decision not to respond that 
precludes the inference that the US opposes Ecuador’s view on the interpretation 
of Article II (7) of the Treaty at issue.98 Based on this finding, the tribunal seemed 
to maintain a high inference threshold. Save for this case, however, courts and tri-
bunals normally refrain from clarifying the applicable threshold of inference. This 
suggests that they applied a lower inference threshold.99

4. 	 Unilateral Generation of Disputes

The most important implication is that the inference of disputes ultimately 
amounts to the unilateral generation of disputes. First, courts and tribunals have 
revealed that the awareness of State B is the decisive element for inferring a neg-
ative view on the part of State B (be it rejection, refusal, or denial) and, therefore, 
for inferring the existence of a dispute. Second, the specificity (i.e., the “clarity”100 

95		 Kopela, supra note 91, p. 91. A contrary understanding was expressed by Schreuer: “[s]
ilence of a party [State B] in the face of legal arguments and claims for reparation by the 
other party [State A] cannot be taken as expressing agreement and hence the absence of a 
dispute”. Christoph Schreuer, “What Is a Legal Dispute?”, in Isabelle Buffard, James 
Crawford, Alain Pellet, and Stephan Wittich eds., International Law Between Universalism 
and Fragmentation, Festschrift in Honour of Gerhard Hafner (2008), p. 964. 

96		 The Corfu Channel case, supra note 16, p. 18.
97		 The tribunal stated that “the inference of ‘positive opposition’ is warranted only when all 

other reasonable interpretations of the respondent’s conduct and surrounding facts can be 
excluded”. The Ecuador v. US case, supra note 55, para. 223 (emphasis added).

98		 Ibid., para. 224 (emphasis added).
99		 Azaria, supra note 2, p. 23. Azaria supports the “less exacting standard of proof” to 
criticize the high level of standard adopted in the Ecuador v. US case. 

100	 Marotti pointed out that “[i]n principle […] ‘awareness’ can (and should) still be proved 
on the basis of the appreciation of the ‘clarity’ of the claim, particularly by the fact that the 
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or “express and clear” nature101) of the claim of State A is supposed to substantiate 
that awareness. In other words, to satisfy the awareness requirement, State A must 
advance a sufficiently specific and clear claim against State B. However, based on 
the relevant facts of the cases examined earlier, the specificity and clarity of a claim 
can be easily ensured by State A, for instance, by conveying its claim to State B via 
a note verbale as long as it specifies its subject matter and addressee.102 
Consequently, if viewed from the perspective of State A, a single act of conveying 
its specific claim to State B can make State B aware of its view being opposed by 
State A. Then, even when State B remains silent against this claim, the single act of 
State A makes the silence of State B relevant for generating a dispute.103 In this 
sense, a single act of State A gives rise to circumstances that enable courts and tri-
bunals to infer a negative view of State B, and therefore, the existence of a dispute. 
This means that the inference of disputes amounts to allowing State A to unilat-
erally generate a dispute vis-à-vis State B. 

However, the unilateral generation of disputes provokes problems. First, the 
case law definition of a dispute, strictly requiring the reciprocal views of the two 
States, was originally designed and developed to prevent unilateralism in the gen-
eration of disputes.104 Against this backdrop, the unilateral generation of disputes 
through the inference of disputes is incompatible with the case law definition of a 
dispute. If flexibly applied, the inference of disputes is not limited to addressing 
the shortcomings arising from the strictness of the case law definition of a dispute, 
but may undo it altogether by paving the way for unilateralism. Second, and more 
broadly, the unilateral generation of disputes exerts an imbalance of interests be-
tween States A and B in the context of the generation of disputes. If a claim of 
State A may unilaterally generate a dispute against State B, this deprives State B of 

claim clearly identifies the subject-matter of the dispute and the party to which it is 
addressed”. Loris Marotti, “‘Establishing the Existence of a Dispute Before the International 
Court of Justice’: Glimpses of Flexibility Within Formalism?”, Questions of International 
Law, Zoom-Out, Vol. 45 (2017), p. 81. 

101	 Vinuesa, an arbitrator in the Ecuador v. US case, stated that “[t]o infer positive opposition 
from the attitude of a State [B] requires that the claim brought by the other State [A] must 
be express and clear”. Dissenting Opinion of Professor Raúl Emilio Vinuesa in the Ecuador 
v. US case, supra note 55, para. 147. 

102	 Alina Miron, “‘Establishing the Existence of a Dispute Before the International Court of 
Justice’: Between Formalism and Verbalism”, Questions of International Law, Zoom-Out, 
Vol. 45 (2017), p. 46; Michael Becker, “The Dispute That Wasn’t There: Judgments in the 
Nuclear Disarmament Cases at the International Court of Justice”, Cambridge International 
Law Journal, Vol. 6 (2017), p. 10. 

103	 Alexis Marie, Le silence de l’État comme manifestation de sa volonté (2018), p. 65. 
104	 Azaria, supra note 2, p. 24.
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the opportunity: i) to opt not to generate a dispute with State A by agreeing with 
the claim of State A;105 ii) to have a say in the choice of means of dispute settlement 
other than adversarial adjudicative processes; and iii) to avoid frivolous claims of 
State A.106 The case law definition of a dispute, strictly requiring the reciprocal 
views of two States, has been designed to assure these opportunities for State B 
(Section I.2). Based on this understanding, the unilateral generation of disputes 
through the inference of disputes may bring about an imbalance of interest be-
tween the disputing parties, which has been protected by the case law definition 
of disputes.

Conclusion

The inference of disputes engenders potential merits. First, it enables courts 
and tribunals to determine whether a dispute exists even when a reaction on the 
part of State B towards State A’s claim is absent or, at best, ambiguous. In this 
sense, it can overcome the shortcomings arising from the strictness of the case law 
definition of a dispute. Second, by relying on the inference, State A can bring 
about a dispute vis-à-vis State B by a single act of communicating its specific view 
to State B, without this being contingent on any specific reaction on the part of 
State B in response. Ultimately, this means that State A may unilaterally generate a 
dispute with State B. Consequently, the inference of a dispute has a massive po-
tential to alter the basic character of the dispute settlement, which has been con-
ceptualized based on the static conception of a dispute represented by the case 
law definition. At the same time, the inference of disputes makes it easier for 
courts and tribunals to deal with the multilateralization of disputes, especially in 
the context of public interest litigation. 

Conversely, the inference of disputes gives rise to non-negligible demerits. If 
applied too flexibly, it can circumvent and ultimately undermine established case 
law on the definition of a dispute. In particular, as we saw earlier, the inference of 
disputes will inevitably cause an imbalance of interests between States A and B. To 
maintain the balance between them, courts and tribunals, in particular the ICJ, are 
required to carefully develop the method of inference in conformity with the 

105	 Abi-Saab argued that “it seems difficult to admit that [State A] can summon [State B] 
without having given to it the possibility of accepting it”. Abi-Saab, supra note 31, p. 124.

106	 There remains a means for State B to argue that the claim of State A is a “mere assertion” 
and therefore cannot generate a dispute. Dispute concerning Delimitation of the Maritime 
Boundary between Mauritius and Maldives in the Indian Ocean (Mauritius/Maldives), 
Preliminary Objections, Judgment of 28 January 2021, available at < https://www.itlos.
org/fileadmin/itlos/documents/cases/28/published/C28_PO_Judgment_20210128.pdf > 
(last visited on 1 May 2025), para. 243. In such a case, however, State B is still forced to 
appear before courts and tribunals to argue that the claim of State A is a “mere assertion”.
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established case law definition of a dispute, for instance, by maintaining a high 
threshold for the inference and clarifying its constitutive elements. 
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