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ARTICLES

CHALLENGES FOR INTER-STATE DISPUTE SETTLEMENT IN THE ERA
OF MULTILATERAL DISPUTES

INTRODUCTORY NOTE
Dai Tamada*

Inter-State dispute settlement has traditionally been characterized by bilater-
alism, as is the case with ad hoc arbitration, namely: (1) the bilateral relationship of
rights and obligations between two States (i.e., primary rules) gave rise to bilateral
disputes, such as territorial disputes and those settled through diplomatic pro-
tection; (i) they were submitted to the bilateral procedure of international adjudi-
cation, composed of adversarial and confrontational procedures; and (iii) the final
award had a legally binding force within the bilateral relationship between the
parties (i.e., relative force of res judicata). This bilateralism is consistent with the
bilateral nature of traditional international law, which aims to regulate bilateral
legal relationships between States.

Against this tradition, the multilateralization of disputes has significantly influ-
enced the basic character of international adjudication. Undeniably, some cases
were already multilateralized in the sense that more than two States appeared
before the court in a single case through multi-party litigation or third-party inter-
vention. However, the recent trend of inter-State adjudication represents a distinct
phase of multilateralization because it is grounded in “common interest”, “collective
interest”, and obligations erga omnes partes. This indicates that the primary rules
have been multilateralized and, correspondingly, inter-State adjudication has also
evolved in the same direction. One of the most noticeable phenomena is the ad-
mission of public interest litigation, which means that any State party to a multi-
lateral treaty containing obligations erga omnes partes has standing as an applicant
to invoke the State responsibility of another State party arising from a breach of
such obligations. This new type of litigation has fundamentally changed the basic
bilateral nature of inter-State adjudication.

This special feature addresses the recent challenges facing inter-State adjudi-
cation in the context of the multilateralization of disputes. Particular attention is
given to how this process impacts inter-State adjudication and whether, and to
what extent, modifications to traditional procedures are required. The special
feature covers the key concepts and procedural developments influenced by the

*  Professor of public international law, Graduate School of Law, Kyoto University, Japan.

Japanese Yearbook of International Law
Vol. 68 (2025), pp. 5-6




6 Dai Tamada

multilateralization of disputes: (i) the International Court of Justice has shown a
new tendency to “infer” the existence of disputes, thereby expanding the possi-
bility of multilateralizing the notion of dispute (Dai Tamada, “Inference of Disputes:
A Key Element for Multilateralising Dispute Settlement”); (ii) as the most prominent
phenomenon in the case law development, the notion of “standing” has been ex-
panded to protect community interests (Xinjun Zhang, “The Judicial Protection of
Community Interests at the World Court: Evolution, Progress, and Challenges”);
(i) multi-party litigation, particularly mass intervention in recent cases, has raised
serious concerns regarding the sound administration of justice, a principle origi-
nally designed to regulate proceedings involving a relatively small number of
parties (Beatrice Bonafé, “The Sound Administration of Justice in Multilateral
Dispute Settlement”); (iv) the multilateralization of disputes has also affected evi-
dence-gathering and fact-finding, which were originally established based on bilat-
eralism (Kei Nakajima, “Multilateral Evidence-Gathering and Fact-Finding”); (v)
another significant impact of this trend can be seen in third-party mass interven-
tions, which have radically transformed the traditionally bilateral nature of inter-
State adjudication (Christian Tams, “Unprecedented “Waves’ and ‘Damp Squibs’:
What to Make of the Recent Surge of Interventions in ICJ] Proceedings?”); (vi) it is
necessary to analyze the influence of the multilateralization of disputes on the
principle of the relative force of res judicata, which has characterized the bilater-
alism of inter-State adjudication (Juliette Mclntyre, “Legal Effect of Judgments in
Multilateral Dispute Settlement”); and (vii) the recent trend also reveals a wider use
of advisory opinions and their growing impact on contentious procedures, which
should be analyzed in the broader context of the multilateralization of disputes
(Alina Miron, “The Legal Implications of Advisory Opinion on Dispute Settlement”).





