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‘ Foreﬁrord

Dr. Thomas Baty (1869 1954) was an authont;,r on mternatmnal law, on whlch he
pubhshed many books. ‘From 1916 to 1941 he served asa legal edv1ser to the Japanese
Fore1g11 M1mstry After the war, the Br1t1sh Government refused to issue .'mm a passPort
on the grounds that his support of the Japanese Government hefore 1945 was against
British interests, and thus, as a “traitor”, he was not permitted to refurn to hls country.
He d1ed in rhstress ond February 1954 at hre home in Iohmom1ya Ch1ba Th1s year 2004
is the 50t anmvereary of his death {see Shmya Murase, “Thomas Baty in Japan Seeing

through the ’I‘w1hght” The British Year Book of Intemat:onaf Law, vol 73, 2003 pp.
315-842).

L

In April 2001 I was talkmg with Professor Vaughan Lowe of Oxford Umversrty,
and we agreed that Dr. Baty’s contributions and aoh1evements should be reassessed and
that a commemorative seminar would be a meaningful project. Dr. Baty was a
non-orthodox scholar who was very cntlcal of the Great Powers attitude toward
international law. He alse wrote a number of artlcles and books on rad:cal feminism
under the pseudonym of “Irene Clyde”. It should further be noted that the estabhshment
of the Japan Branch of the Internatmnal Law Assomatmn (ILA) in 1920 was a resu.lt of an

v

initiative of Dr. Baty

As legal advisor to the Foreign Ministry of Japan, he conducted his duties with the
utmost sincerity. Because of his strong cnt1c1sm of the Lytton Report on the 1931
Manchurian Incident, Dr. Baty apparently lost many of his oId fnends in England. While
in late 1941 most of the British natmnals in Japan followed the advice of their Embassy in
Tokyo and left for England, Baty felt that “in our own special case, to quit would have
amounted to an admi_ssion that all hopes for peace wae given up”, and tﬁus remained in
Japan throughout the war. & When the war broke out between Japan and Great Britairr he
decided that he could not continue to serve the J apanese government vnthout

compromlsmg hls loyalty to h:s own countiry, and severed ]:us relat1onsh1p wrth the Foreign



Ministry. True, the writings he pubhshed dunng the war were full of critical and sareastlc‘

remarks about the Allied Powers, but they were written in his private capacity as an
md1v1dua1 and there was nothmg of a traitor in him, WhlIB it was understandable that
the- Bntrsh government should havo been unhappy with hlm the tré'aﬁ'n;ﬁt he recelved
after the war, ‘as it has been sa!.d by many, was “cruel and unfair,” and hls honour has not

yet been restored.

In spite of his devotion to Japan dunng the pre-war penod he was made a target
of harassments by the military and police for bemg a national of an enemy Power”. He
and his sister Ann moved to h1s summer house on Lake Chuzenjl where he stayed most of
the time durmg the war. Winter at Chuzenjr was severe for lack of fuel, and although the
owner of the Nikko Kanaya Hotel extended help to them, Dr. Baty became all alone after
Ann's death in January 1945. Ayako Sono's novel, Umi no Ohaka (A Grave at Sea 1954) is

an impressive story modelled on Dr. Baty in his laet years.

Dr. Baty’s life after the war was a difficult one, as it-was for most of the Japanese
but he never abandoned his study of mternatmnal law. He devoted his last years to
wr1t1ng his book Internatwna] Law in Twﬂrght, which was published in 1954 and he
ﬁmshed the proof readmg only a few days before his death at the age of 85. He dedicated
the book to his former co]leagues at the Forelgn mestry wrth deep gratitude and w1th an

apology that he had not been able to render any assistance to them during the war.

Since the Meiji Restoratlon, there have been many who have contributed to the
diplomacy of this country, but there has probably never been ancther man like Dr. Baty

who had to pay such a héavy price for having devoted his life to Japan.

Dr. Baty is buried at Aoyama Cemetery, not in the “foreigners’ section” but in the

ordinary Japanese section, beside his mother and his sister. The members of the

Kasum1gasek1~ka1 have visited the grave on 9 February every year for the past five decades.

A lady Who met Dr. Baty because her father was his frrend contmued cleanmg Ius grave for
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many years. I have great admiration for these' people.

On 9 April 2004, a commemorative seminar was held for Dr. Thomas Baty at the
Sanjo Kaikan of the University of Tokyo. This was made possible thanks ’to a generous
grant from the Tokyo Club, for which we are deeply grateful. The seminar was
co-sponsoréd by the Japan Branch of the International Law Association '(i’resildent: Judge
Shigeru Oda) and by the Kasumigaseki-kai (President: Ambassador Kimio Fujitd). More
than eighty people attended the seminar, including Professor and Mrs. Vaughan Lowe, Mr.
and Mrs. Martin Gornall (w}io have succeeded the Baty Archive) and their daughters,
Erika and Elizabeth, .

The preserx't booklet is the proceedings of that seminar, which we hope to give an
opportunity to reflect Dr. Baty's contributions. We would like to express our gratitude to a
number of the present and former members of the Foreign Ministry, Mr. Takashi Hosomoto,
Secretary-General of the Kasuruigaseki-kai and Prof_essor Kazuhiro Nakatani, Secretary of
the ILA Japan Branch. Finally, cur thanks go to the students at -Sophia Unfversity .

Graduate School of Law who prepared the seminar in a most efficient way.

1 July 2004 Shinya Murase, Professor

Sophia University

"1l
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The Place of Dr. Thomas Baty in r1:he DInternatlonal Law
Studies of the 20t Century

Vaughan Lowe

It is a great pleasure to have been invited by Professor Murase to spéak at this
meeting, both because it gives me the opportunity to renew my friendship with him and
with other 'Japanese international lawyers, and because of the rare oppértunity to focus,
not on abstract principles of law, but on the flesh and blood of a man who was af once a
prolific scholar and « practitioner of international law at the heart of the government of one

of the world’s great powers, duriag one of the most momentous and traumatic periods of the

history of international law. The older one gets, the more one is aware that it is not the -

influence of written texts, but rather the influence of individual men and women that is the

most important channel for the transmission of the values and techniques that underpin’

international law, and indeed any legal system.

Thomas Baty's career was, as the studies by Shinya Murase aod Martin Gornall
have shown, remarkable, It would be fitting if I could give this presentation and speak of
the crucial importance of his contribution to international law studiee in the twentieth
century. The truth, however, is that Batys main contribution lay in the advice that he
gave to the Japanese Government; and that must await analysis by another commentator.
The interest of Baty lies not so much in the influence that his writings had on international

law scholarship as in the infrinsic interest of those writings and of Baty the man.

There is a tale to be told of Batys intellectual development, from the 32-year old
who, already having three published hooks to his name, was awarded the degree of Doctor
of Civil Law at Oxford to the 85-year old author of the remarkable International Law in
Twilight, surely one of the most poignant studies on international law ever to be published.
Ilack the material to tell that tale. Tt awaits the attention of someone with access to the

Japanese archives. I wish today to concentrate on the Batys early lifé, and on the
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perspectives on international law that he took with him when he moved to J: apan in'1916."

" “That story could well begin in 1873, when Baty was a four year old cifild in the
north'of England, The prévions year had séen the establishment of t}ie ﬁab'am'e-'CIairos
tribtinial in Geneva. The Alabama was a confederate warshlp whlch had devastated
Union shlppmg during the American civil war. It had heen builf ia Bntam, in leerpool
The United States claimed, successfully, that thls wasa wolatron of Bntams legal duties of
neutralify in the civil war, and sought damages for the consequent losses The a.rbltratmn,
which the United States 3 won, was widely seen'as hera.ldmg a new dawn in whlch dlSputes
between States were settled by 11t1gatmn and not by war. The desnabmty of peacefu.l
settlément was felt acutely in Europe, then only months ot of the 51ege of Pans and the

Franco-Prussmn war of 1870-71. -

In 1873, Mountague Bernard, the first holder of the Chichele chair f Public
International Law in Oxford, proposed a resolution at the first meeting of the Internatlonal
Law Assaciation, in the following terms:- '
“This Conference declares that it regards arbitration as a means essentially jus't‘
and reasonable,? for a].i nations, of tei'mmating diﬁ'efenceé‘wv}hich céﬁ_not be se%tled
by negotiation. It abstains from affirming that in all cases, without eﬁ:cepfion, thls
mode of solution i applicable; but it believes that exeep'tiohs are i'a.re, land‘it is
convinced that no difference ought to be considered insoluble until after a clear
statement of complaints and reascoable delay, and the exhaustxon of all pacifie
methods of accommodation.™ e

A parallel proposal concérned the codification of international law. Many fook'the view

that if arbitration were to become an effective substititte for’wéu-, it would be necessary to

t An amendment, accepted by Berhérd, inserted the words “and even 'oia_ligaf.ory” at this
point. ; ' ' ‘
2 International Law Associatior, Reports of the First Conference he)d atBrusseIs, 1873,

and of the Second Conference beld at Geneva 1874 (London 1903), p- 38.



produce a code of international law that could be applied by arbitral tribunals.

. The potential of arbitration as an aItemative to war seized the imagination of a

generatlon of lawyers and statesmen The idea was given impetus by the success of the
AIabama CIaIms tnbunal and by the perennial desire of governments to curtail military
expenditure. It was pursued_ at the 1899 Hague Peace Conference, the most significant
result Iof wh_ich:was__ the adoption of the 1899 Hague Convention for the Pacific Settlement
of Internationa.l Disputes,‘ which ‘set out model rules for the mediation and arbitration of
dlsputes with the alm of avertmg armed t,onfhct Some suc'cesses in peaceful settlement
in the folIowmg years encou.raged the _convening of the second Hague Peace Conference in

1907, at which the 1899 Convention was refined, and further conventmns on the Laws of

War —the precursors of the 1949 Geneva Conventions— were adopted.

Baty became the Joint Secretary of the International Law Association in 1905,
having joined t_he Associatiqp the previous year. Meetings of the Assogiation at that time
received regular, and detailed and lengthy, reports on the _progress towards arbitration
from Dr W Evans Darby. Darby, a clergyman, was the secretary of the Peace Society in
London + The Peace Soclety wag a largely protestant, mostly pacifist body, established in
1816, and in the early _twen_treth century opposed to the Boer War. Darby had been for a

deeade a vigorous, practically chsessive, proponent of arbitration® Reading between the

3 International Law Association, Report of the Tweni:y-Second Conference held at
Christiana, September 1s-4t, 1905 (London, 1906), p, vi, records that Baty was
appointed ata meeting on No\fember 10t the year being apparently 1905.

4 And secretary qf the lNew Theology League —“A society for the encouragement of
progressive religious thought™
see <http//www.agsconsulting.com/htdbnon/t3949 htm >,

5 His first publication appears to have been “International Arbitration and International

.Law: A Paper Read at the Con.ference of the Association for the Reform and Codifieation

of the Law of Nations, at Genoa, 10th Optober, 1892™: see the ljst of publications at
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lines of the restrained reports of the ILA meetings, one suspects that bar‘by may have been
regarded, at least by some members, as somewhat untatmg Certamly, he mtervened
frequently in debates ‘and hls regula.r reports on arbxtratmn, usually the first substantwe
item on the agenda, must have lost some of theu' freshness as the years went on.®

Certamly, his was not the ‘only view on the questmn

An alternative pI'DJECt had been proposed by Thoras Ba.rclay at the 1901 ILA
Conference in Glasgow" Barclay’s scheme enwsaged the creation of bﬂateral commlssmns
that would be avallable to settle disputes. In his 1903 report on a.rh1trat10n Darby
launched a strong attack on the Ba.rclay scheme, wh1ch Darby saw as a proposal for the
creatmn of chp]omatlc rather than Judmlal settlement commissions. He thought that the
proposal would undérmine emstmg progress towards arb1tratmn in general and the
Permanent Court of Arb1trat1on estabhshed by the 1899 Hague Convention, in part1cu]ar
Darby was plainly exercised by the cr1t1c1sm of his own scheme fora comprehenswe system
of international adjudication by arbitral tribunals. It had been said of his approach that

“the substitution of Arbitration for war, as the last word amongst nations, must be put

< http:fwww. swarth.more edujLibrary/peace/CDGB/mt peacesoclety htm >,

6 See International Law Assoclahon, Report of the Twenty -First Conf‘erence he}d at
Antwerp, September 29 - Qctober 2, 1903 {London, 1904) PP. 18- 40; Report of the
Twenty -Second Conference held at Chnsnana, September 1st4th, 1905 (London, 1906),
p- 17 - 36; Report of the Twenty-Fourth Conference held at Portland, Maine, U.S.A.,
August 29% - 31, 1907 (London, 1908), pp. 10 - 26; Report of the Twenty-Fifth
Conference held at Budapest September 21st - 26t:, 1908 (London, 1909), PP 50 - 66;

" Report of the Twenty- -Sixth Conf'erence held at The Gmla'haﬂ London August Ind — Sth
1510(London, 1910), pp. 15 32.

7 International Law Association, Report of the Twentxeth Conf'erence held at Glasgow,

XXX, 1501 (London, 190XX).



aside az an idle dream.”

Thas was the world of mternatmnal law into which Baty entered when he became
the secretary of the ILA It was, to put it crudely, a world pnlanzed between Darby’s
mternatmnahst idealism and Barc]ay’s pragmatrsm Baty’s own sympathles are not hard
to discover. At the ILA conference in London in 1910, Darby had ended his annual report on
arbitration with one of his customary eulogies of universal peace: )

,“The more inteﬁigéﬁt a man is, the-rllore clearly does he see that questions of
‘morals or law cannet be determined by force The world is making progress in
et}ncs as we].l as in 1nte]]1gence ‘and in the study of the sc1ence of government
- There is more altruism to-day than ever before, and all the great forces of the world
are working towards Peace. The Hague Court is going to increase cnnstanffly in
power end influence, and humanity will su.rel;reach a time when the settlement of
quarrels by War will seem as strange as the setthng of questions some centu.nes ago
by wager of battle mstead of by legal deelswns as is the case in the present position

of our cunllsatmn o

Shortly afterwards, at the same conference, Baty delivered his own paper. His
title was “The Inadequacy of Litigation as a Protection Against Cruisers.”® The paper
concerned the 1909 Declaration of London, on the Laws of Naval War,!! which dealt with
blockade, contraband and breach of neutrahty obligations, Tk_xe paper is vintage Baty; and
after the overblown prose of Darby itis a deligl_lt to read. Bety begine:

“In view of the approval of the;Declaration of London, root and branch, expressed by

& International Law Association, Report of the Twenty-First Conference held at Anfwerp,
' September 29 - October 24, 1905 (London, 1906), p. 35.

§ International Law Association, Report of the T'wenty-Sixth Conference held at The
Guildhall, London, August 224 - 5%, 1910 (London, 1910), p. 32.
10 Ibid.,pp. 115 - 119.

u See 208 Consol. T 5. 338 (1909), < httpfwwwl.umn. edu/humam‘tsfmstree/lgo% htm >
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s0 many high authorities, it is with'diffidence that ohe hazards & ceritrary opinion.
But a chorus of unanimous praise is dlways suspicious. ... *'
'+ The inherent vice of the instriument, which runs through it from the first word to
the last, is that it aims at theoretical peri‘ection and ignores practical considerations.
. Like some constitutions, it conitains beattiful and subtle prowsmns Which dre of no

real practlcal use, and which are, indeed, in reality dangerous ”

The main characteristics of Baty’s style and ‘approach are evideft even in those
four sentences. One-senses a certain pleasure in the attack Uponi feceived wisdom, in
tebelling against the Establishment view. One sees the belief in pragmatism and
impatience with theoretical construetions, which most lawyers triined in the Compaon Law
tradition secretly think is the indisputable mark of the superiority of their system over that
of the Civil Lawjrers ard the drafters of codes. One sees lis incigive, ‘elegant prose, its
edge sometimes hlunied by unnecessary repetition and elaboration.
Two other characteristics are evident in a passage towards the end of that short
paper, where Baty sums up tile effects of the London Declaration in relation to the leéal
lirnitatiens on the rights of belligerent warships to confiscate contraband‘ from neutral
merchant ships. He said:
“What the merchant wants is reasonable safety, safety alike from confiscation and
-from litigation, The Declaration concedes to the cruiser power to interfers with the
most innocent voyage and the most innocent cargo, ~to blow the ship out of the
water, and to destroy much of the relevant evidenice,~ and if in turn presénts the
merchant with the Dead Sea fruit of litigation. He may prosecute a weary suit for
years, under the most disadvantageous circumstances.,.”

There one can see‘Baty‘s concern to lock beyond even the justice of particularrules, and at

the way in which the rules will actually operate in practice." And one can see also his

instinciive support for the riéhts of the individual in the face of encroachments motivated

by the convenience of the State.



Those characteristics . are reflected,!in Baty's first major monograph on
international law, published in 1809.22 It is learned: it evidences Baty's familiarity not

only with the classical writings of international law, -such as Grotins and Vattel, but also

with conteruporary writing in French and German; and with the collections of State papers.

that recorded the practice of international diplomacy. It is also wide ranging, and not a
study only of some specific topic within international }aw, But at the saﬁe time, it is very
definitely not a systematic treatise of the kind that had been written by jurists such as
Wheaton, Phillimore, Hall, Lorimer and Westlake, and most notably by Oppenheim, the
first edition of whose Igtemational Law —the treatise whose successive editions were to
dominate the English-speaking practice of international law throughout the twentieth
century—had heen published in 1905.

The chapter headings of Baty's text reveal its idiosyncratic character: ‘Arbitration’,
‘Penetration’, Tlustration’, Territorialism’, ‘Stratification’, ‘Federation’, and finally ‘the
Association-State’. This is not a textbook: it is a personal statement of Baty's view of the
world and its legal. structure. And that view is defined as much by what it rejects as by

what it affirms,

The book set out at length Baty’s views on key issues, On the prospects for
international adjudication, for example, he wrote of B

“..the glittering proposal that emanated from North America,’s and obtained

applause from the short-sighted, of a ‘Supreme Court of the World," which in theory

enthroned Law above the nations, and in practice would have conferred that

1 T. Baty, International Law, (Londen, 1909).

12 On the role of US President Ulysses S Grant, and of Andrew Carnegie, in the projept for
a world court, see ‘The Supreme Court of the World’, an address delivered by Henry B. F.
Macfarland, of Washingtron, D.C., before the Empire Club of Canada, Torofxto; October
28, 1913: < httprfwww.empireclubfoundation.com/details.asp?SpeechID=662&FT=yes
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-+ eminience'oni a hoard of respectable middle-aged gentldinen.,.” ™
Baty sawlittle- future for judicial disputs’ settlément ‘procedurdy unless it“left ultimate
contrdl in the hands of the disputing parties; as in his own'model of plrsly voluntary ad hoé .
arbitration: 6 “Genuine arbitration is & serious-rival td war' Stpra-national coturts only
advance to" arbitration before a patniel ‘of “judgés aiid ‘depifty*judges, ‘first-rate ‘and’ of
fifth-rate powers”, who may bé thought quite inshited to the'disputes that actwally drise
before them. One wonders what Baty would have made of thie popularity (if oné judgés'by
the -case-load) of the Internativhial Court; the Eurdpean’ Court 6f Jistics,  the Eﬁropean
Court of Human Rights, the World Tradé Organizatioh dispute settlérient procedure, and
50 on: % L e e e reoeelmn v p o anrvRe g
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++On the second of the ‘gréat issues that preoccupied the International Law
Association at that time, codification, Baty also had strong views. “He was a.g"hi.ﬁst‘ it; for
reasons of some'subtlety. Baty was implacably opposed to legisla‘tion in international
affairs, . - - A L e
“It is not by inventing -arbitrary rulés of urion that ‘society cail ‘be induced &0
erystallize, but by encouraging the’natural affinities of it§ iridividusl members.
" - That cannot be done from 'without, by a legislative act: - It woiild be :;s reasonable
“ to try to mould thé nascént crystals of silicate coppsr with the fingérs. Such
" interference can retdrd-union: and there its capacity ends.”? - it
Those.are the closing words of his 1909°book; 'and théy are striking. But his redsons were

subtle, i : S

Baty disliled State intervention, and he distrusted large political units: “the only

P

1 T. Baty, International Law, (London, 1909), p. 9.
15 T. Baty, International Law,-(London, 1909), ch. 1. - A T
16 T. Baty, International Law, (London, 1909),p.17. -°
7 T. Baty, Internitional Law, (London, 1909),p. 346,
8



regpectable patriotism is Jocal patriotism. .One must know a thing in order to,lofe it, and
it is not possible to love, a thing by sample.”® He saw the future as lying in the free
association .of smail pﬁlij_:ical units, This was the idea-of federation and of association
canvagsed at the end of his 1909 beok. Bﬁt the ideal depéﬁded upon the freedom of the
association and the retention of sovereignty by the constituent units, because only-in this
was could the proper x:glation_f:;hip‘bel;ween the State and the citizen be preserved. “The
object of the state”, he wrote, in words which it is diffieult to imagine coming from the pen
of a foreign ministry legal adviser today, . .
“...is to secure to the individual the oppertunity of the fullest self-development
—perhaps to, the bulk of individuals, perhaps. to all; perhaps to a selected class.
But it always regé.r&s the culture of the individual as the proper alm of Humanity—
and it regards the state as a relatively unimportant means of securing it.”®
The state cannot achieve this purpose unless the rules that hind it essentially emanate
from the free will of the individuals within it,

Baty spelled this out in a remarkable passage in The Canongs of International Law
in which he speaks of the collections of pecple in his (ideal) States:
“These perpetually renewed collections. of human beings, holding together in a

, particularlyhigh degree, as evidenced by the common affairs being managed within

a definite area by a definite, limited body of persens, have inter-relations, which are ‘

tending constantly to increase. .And. the common consciousness, mainly
inarticulate, of these hm:nan Jbeings, regarding the rules which ought to regulate

these relations constitutes the law of Nations.™?

His meaning is plain. International law is elementary, both in the sense of heing

a fundamental expression of human values and of being unsophisticated.

18 * T. Baty, International Law;, (London, 1909), p. 285. .

3 T. Baty, The Canons of International Law(Londoxi, 1930), p. 12.
20 T. Baty, The Canons of International Law{London, 1930), p. 24. - .
9
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«= *.;:the Law of Nations must be simple. It must émbddy the féw broad principlés
- upon which they“can all [sc:, all individuals] agree; and the plain dsductions from
them: International law is'impatient of subtlety and 6fthé fine-spun deductions of

. -

o :'self-appomted'propheté.”zl'n R A Lk TR
Similarly, he referred to a State'being - <=5 0 o T
#+“subject:to the ‘Law- of Natieris, implanted in’the- hearts of educated people
‘throughout the world, and subiject inicidentally to the obligations which it has taken
* ruponitself™® - . T o Mmoo o asdrae o0 :
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-+ It is easy to see why Baty had no enthusiasm for ccidiﬁcéition.’-i"‘l_‘hé greatmystery:
in my mind is how someone holding those views at that tune f;bufd bé eledted to the Institiit
de droit international, and why, of all the projects of the ILA in which Baty could have
involved himself, he becane & member of its committee’ on' codification.’ Perhaps the

archives of those bodies may cast some light'tn this.

- Batys 1909 text had little- l_as"cin'g' influence:- It is not even’ mentionied in
Oppenheim’s 1955, catalogue of treatises on internaticnal law, though' Baty’s' 1930 study,
The Canons of International Law, i5.2 The style of the 1909 text, no doubt thought
insufficiently ‘serious’, is surely one reason, Aniother is that Batyhad a remaritable ability
to identify the critical questions of international law, and to propose answers to theém' that
were often completely thé opposite of the way in which irternational lavr'in fact ‘developed.
That is true of his views on international courts'and on codification, and hlso of his views on
other topies, - C : . Lo

[N . o R . n [

The question of the protection of aliens is one other instance. Baty treated the

2 T. Baty, The Canons of International Law(London, 1930),p. 27, - -

22 - T.Baty, The Canons of Internationdl Law (London, 1930), p. 18. -

23 H. Lauterpacht (ed.), International baw. A Treatise by L. Oppenheim, 8% ed.; (London,
1955), pp. 99-100. G e e P
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topic in hig. chapter entitled; Penetration’;;and. he does indeed see aliens abroad as
intruders: “undigested and indigestible fqreigners” “a privileged excrescence, & splinter in
the body politic?, he _cailsighem.“‘-. ‘Foreigners should, he thought, take countries as they
find them; and if they choose to travel to or live in States in which the population dislike
and discriminate against foreigners,? or in which the government confiscates their goods,
then sobe it Baty thought that mistreatment had to rise to the level of the “capriciously
cruel” in order to viclate international law2? That may seem curious for a man who was to
make his home in a country on the other side of the world. But perhaps it is another
reflection of a temperament set on turning its back on the comfortable orthodoxies of home
life, and of g man who one suspects may always have felt himself a self-reliant outsider in
the communities in which he lived. - ' .. : . s

. Here again, Baty misjudged the-direction. in which the law was to evolve. He.

lived long enough to see both the creation of minorities regimes by the League of Nations,
and subsequently the early developments in Europe and the Americas of -international
human rights systems, both of which constrained the.domestic policies z;f governments fo
an extent that he must have founa astonishing,

Baty was not ﬁthout  his insights. His perception of the importance of
transnational economic alliances;. between workers;, manufacturers and so on, was
remarkably prescient. He wrote about it in his chapter entitled ‘Stratification’, where he

contrasted it with the “Territorialism’ of traditional international law. -He wrote: .

“We are confronted with a coming condition of affairs, in which the force. of.

nationality will be distinetly inferior to the force of class-cohesion; and in which

24 T. Baty, International Law, (London, 1909), p. 25..

25 T. Baty, International Law, (London, 1908), pp.-T0-T8.

26° T, Baty, International Law, (London, 1909), pp. 84-85,88-89. -

27 T. Baty, International Law, (London, 1909), p. 77. -
A1 '
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classes will be internationally organized so as to wield their force with effect.”
States would fragmeﬂt‘ ad the social order rearrangéd itself on éfié}ie:hafidﬁal divisions of

“caste” and social and Seonomic interest. The world would arrive at'a state 6f éuppressed

anarthy”: 'only “the coherent unity of Japan" he thought mlght ‘hand on the conceptmn of

- . K
i S S PR

a Territorial Emp:.re 229

One of Baty’s fnost trenchant observitioris concorned ‘what wé would now call
failed States’, 'He treated this subject in the 1009 “text, and 'ih ks '19321_:péper in the
American Journal of International Law:® The title 6f the 153&})@%&' “Can'an hﬁt'irchy he
a State?’;, gives more than a hint of his answer, which formed the basis of his views on the
Japanése action in Manchuria, His view was summed up 4t the §ad of that ’p'ﬁ'ﬁéi::'

“...a single' responsible government is’ esseritial* to 'f:'}'itle"léfi'iStfeﬁéé of ‘a state,
However weak it may be, it preserves the grand quality of being able to bind ‘and to
loose. So long as it lasts, foreign countries must keep their hands off the state ... If
there is no single government in contro} or struggling to maintain its control, it is
" unreasonable to éxpect fofeiéh couintries to stand f)y and watéh with folded hands
the-development of anarchy, There is neither precédent nor authonty du-ectmg
them to do $0, and common sense may well forbid {3t e '
That jnsistehce on effectiveniess as an indispensable condition’ of statehood was ﬁot
particularly radical at the time; but it was pushed to the ﬁlargi.ﬁs'bf intematiﬁnal attontion
—some would say abandoned— after 1945 asllegifixnaéj(ft‘;bﬁk centre stage as the primary
concern during the era of decolonisation and more receéntly du.m’lg thé painfil reét’x.'u.cj:m'iﬂg
of the political thap of Eastern Europe and Africa ~and perhaps also’the Middle ]:jast. '

e at

28 T. Baty, Interpational Law, {London, 1909), pp. 280 - 281, o
29 T. Baty, International Law, (London, 1908), p. 263.
@ 28 AJIL 444 - 455 (1934),

a 28 AJIL 444, at 455 (1934). This point was developed in Chapter ITI (“The Decay of
Dynasties: Abnormal Persistence of States: Ghost States: Recogmtmn”) of Intemafaanal
Lawin Tmhght(Tokyo 1954). - ‘
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He was, however, acuﬁql}( _cggscigus_ of the d:-_mgg_rg of his ‘J‘iew. Ceen
“Na more dan;ggroug_ doctrine was éver broached than that by which modern
[ lal'xtimrs Jushfy t.he exercise of forcible acts by one state within the bounds of another
‘without the excuse of war. The result of admitting it would plainly be that states
would constantly carry out their own will in their neighbours' territories on the
chg._ncg that the latter would not dare to resent them. We should then have an
. anarchic world in whigh states were liable to repeated casual incursions by others
who traded oﬁ‘ilshgi‘r weakness, .
..if it is once admitted that one state can, without war, carry out its will by force in
the realm of another, there is an end of all law and order™®
Quite so.

. RS .
' .

v

Let me _draw _these _tﬁégghts together, Baty was not a, scholar with the
inteliectua_l power of an Qppqnh?im or a Lauterpacht. He was not an original political
phﬂosophe;. He had neither gtrfm:led tI_1e vast, subject-matier of international law into
submission to his qncl_ergtgnding, not pgrf:eive;d the cold truth of international life where
the gaze of others had rested on the superficial dressing of international diplomacy. Yet,

. reading through his Wo;k,l :it.' is dif_figu_!t not to become fascinated by him, His insights and
his judgment are erra@i__c. His schqla;ship_is eccentric. His personal life, and that of his
alter ego Irene Clyde,‘ is glready attracting the attention of feminist scholars: the closing
chapter of his book International L«;Wiﬂ Twilight® entitled ‘A Lurid Dawn' — with it plea
for “the dethronement of the masculine”, the, quelling of arrogance by “the according of
world-wide acclaim to the Feminine as'supereminent”, and the haunting clesing words,

“behind the Freedom and behind the Dictators flows serenely the eternal tide of

az T. Baty, Intqz_'natioz_:al Law,_(Lonﬂon, 1809), pp. 246, 252.
% Tokyo, 1954,
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loveliness”— is surely the most remarkable }p'assa’ge to appear in any international law text,
And yet here was a man who advised the foreign ministry of one of the world’s great powers

during the some of the most turbulent and significant periods of world history.

I; may be wrong; _Vb}_gt‘ I suspect that one of the most profound of insights into his

soul came from the pen of Thqmas Baty himself, when he wrotg, in 1909, of
. “..they whp;q.}_ the S0fi’s call _‘fqr,',eigngr_‘s,’v for in their mental attitude they are.in a
, way strangers in their family and foreigners in the social world which surrounds
them, and ‘by vi.rtué_ of their mode of thought t}}_ey pass into. the ideal communities

which may: not,unfairly be called their true homes,” i

M T. Baty, International Law, (London, 1909), p 345." )
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The Life of Dr. Thomas Baty (1869-1954)

\ " Martin Gornall

One cannot possibly do justice to the life of Dr. Thomas Baty, or relate this to the
momentous events'of hi§ times, in half an hour,  As Professor Murase has written in
Kasumigaseki Kai Kaiho, Thomas Baty deserves in-depth treatmént. I have myself
skeiched the principal everite and themes of Dr. Baty's life in my Portfaitl, to be published
by the Japan Society later this year, and am currently working on a fuller acéount. Today,

1 shall consider limited aspects of this very complex person in the light of 'sc;urces confained

within the family archive.

In 1916, Sir Frederick Pollock® referred to Baty’s book, Vicarious Liability, as
‘ingeniously controversial’ but ‘wilfully paradoxical. These serve as apt epithets for its

author. Thomas Baty was at once radical and reactionary, seer and cynie, polemicist and

poet, a pacifist fascinated by war. A passionate idealist, he challenged conventional

modes of thought, and categories of discourse.  In some ways prophetically post-modern,
he sought to construct a protean ideniity which crosses conventional boundaries between,

for instance, fact and fiction, or malge and female.

The Tory sage, Dr. Baty', was rooted in Greek and Roman classicism, and wrote in
the Eighteenth century tradition of dectors Johnson and Swift. 'This Baty believed in
-enlightened aristocracy and individual freedom within an organic society and culture.
Common law was its almost mystical revelation. Nineteenth century notions of law

imposed from above to advance a utilitarian agenda did not, for Baty, count as law at all.

! Biographical Portraits, vol. v, ed. Sir Hugh Cortazzi.
? Law Quarterly Review, vol. 82, 1916.  The review of Vicarious Liabilityis signed F.P.,
Sir Frederick Pollock was the editor at the time.
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They weré merely manifestations of tyranny disguised as Parliamentary demociacy,

" Then there' was*Dr Baty, the radical. His views on “American’ iﬁii}e‘ﬁalisni
approach a Marxist critique?, in terms of a legal superstéiicture erécted of ecdnomic
exploitation backed by forcé.  His female petéons, the riovelist Irene Clyde, advances the
radical utilitarian position that gender i culturally-conditioned and is not fited by what
Baty calls ‘the modern god, biology’. ** His/hér long-running magazine, Uranis?, opposad
what we -now call ‘essentialism’ by celebrating lesbian relatlonshlps spontaneous

sex-changes, and other exceptions to convéntional gendér stereoty'pes

' P

“This complex identity finds expression in a rhetorical dounterpoirit of the Literal
and metaphorical, elaborate irofiy and Perfunctory colloquialisrd, extravagant lyricism and
the pedantically analytical.  His provodative wit coild be subtle, ériginal and searching,

but was not always so.

Those who did not- sharé Batyas protean vision® found him eccentric and
disconcerting. Although, kind and sociable, he could utter the most ‘ouitrageous
sentimients with cerebral detachment. Captain Malcolm Kenriedy® recalls in his diaries

’
'

2 For iustahce, Canons of International Law (1930), p. 122.  There, Baty attributes
American demands for-legal privileges in foreign jurisdictions to financial interests, By’
avoiding the Tacile’ expression “to satisfy th;e greed of capitalists’, he makes it clé;i;‘ that that
is what he means. _- . .

+ Produced privately by Baty during .the 1920s and 1230s in association with old friends
from the Aethnic Union, a feminist organisation which he had founded before World War
One to promote his views.  He faundered’ his identity through Bombay. .

5 Malcolm Kennedy (1895-1984), Reuters Correspondent i in Japan, 1925-1934, and authior,
among other books, of the eontroversial ‘The Problem of Japan, 1985,  His Diarties,

deposiﬁed at Sheffield University, contain a detailed record of his period in Japah.

& 2nd July, 1932.
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an after-dinner conversation, about_;_'po‘]iti(‘:gll refugees. Baty remarked that soldiers (such
as Kennedy) were licensed murderers’. Kennedy wrote that he was ‘damned annoyed’,
and added, ‘He is certainly a very strange being — very generous, kindly, and hospitable,

but an abselute crank.’ Reviewers of" B:qty’s.llegal books, while é._dmi;ing his iconoclasm,

regarded some epinions as intrusive and indecorous. It is rare in legal literature to find

passages which are deyagtatingly amusing. As Baty’s restless intellect ranged across
conventional boundaries, he invited misunderstanding. .

Thom_as Baty_jwas born in 1869, into an established cabinet-making family, at
Stanwix, a genteei suburb of Carlisle. He owned the family business premises in Fisher
Street, in t};e city’s commercial centre, until his death in 1954. A connoisseur of fine
craftsmanship, he expressed contempt for the machined ornamentation of American
ha_armqui}_;mf. . His fath:er Wﬂham,dmd on Christmas Day, 1876.  Thereafter, .]i?_vaty_and
his sister, Anne, were brought up by his mother, Mary, assisted by her brothers, Joseph and
William Matthews, Baty regarded his home as a microcosm of enlightened society, in
sgqh r_aattgl;ss"as .gendel_jja:_n@ ‘,Vizlld‘i‘vidg:a\l‘ social freedom®. = Photographs of Baty and his
sister, taken in their teens, suggest that they were comi‘ortably off. Like the Cumberland
poet, Wprc{lsworth, _Baty t_an'j_oygd a close, lifetime’s relationship with his sister, and if may be
tﬁat he felt uneasy about the educational privileges which he énjoyed merely by virtue of
gender.

Like Wordsworth, Baty was much influenced by landscape.  His love of music

dates from his earliest years, We still have his uncle William Matthews's piano rousie.

7 “The Japanese...may n‘pt‘he anxious for harmom'umé decorated with machine-stamped
“carving”....’ Contemporary Japan, O¢tober 1943, p 1262.

& Alone in Japan, published posthumously, but mostly written in 1946, is Baty's own
memoir. An eclectic mix of opinions on Japanese militarism, culture, gender, philosophy,
and law with personal remiqiscences, it is a rather uneven hock and must be read in the, o

context of its composition.
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Baty'claiméd to have beeri precacions in reading and Feasohing, bt virtually iifumerits.
HoWever; having studied with's Mr, 'W'illiams'olh, he spént eight years at Carlisle Grammar

School (1880-1888), from which he gainéd a Hastings éxhibition in mathbinatics to Queens

- College, Oxford. It was at this time that he became a vegetarian. Havmg transferred

to law, he graduated in 1892, and then speént a year as Whewell Scholar at Trinity,
Cambiidge.*  There, he disovered Tdéalism and piirsuit 4 the Absolute, which was
associatéd with MacTaggart.” This ﬁhﬂdsdﬁi'iff was bemgsuppiaﬂi;éd at Cambridge by the
mathemtical logic of Baty’s Trinity contémporary, ‘Béi‘ffai-:lii;Rﬁ's"séll-.'l Back’ in "O¥ford,
now at University Collége, Baty réceived a BCL in ‘1895, and 'beétme StowellFellow
‘Admitted to the Innei Temple in January 1896,7 he was called to the-Bar i Néverbér 1898,
His ‘International Law in' South Africa, 'was based on' lectures 'gti'{r'én during Kis Oxford
fellowship, which lapsed in1001, 7 0 C v G oo e b
‘Bat’y’é legal outlook was & projebti;aﬁ of his fierce individualism and belief in
personal résponsibility. Thus, he objected to the ability of employers for the actions of
their employees.  For him, domestic law represented thé intricste essence of & ‘sdci'etgl( in
free interaction,  Awustinian theory, based on soversign command and coercion, was,
therefore, anathema, a means of enslaving the froletariat and crushing the I_ﬁifnan spirit.
Analogously, International Law én;:erged-froin free hegofiationﬁbei;ﬁeen soveraign natiohs:
Like English Common Law, it was discoverable from precedent, and should be tlear, simple,
certain, but flexible. Vague notions like intention only allowed strong nations to impose
doctrines like ‘contintious voyage or ‘pacific blockade’.  Sinde Enjlish domestic law had
already succumbed to Parliamentleiry tyranny, International Law was the last'repositofy of
true law. “However, Baty felt, towards the end of his life, that even that was (as he ﬁui; it)
in twilight, T ' '

For Baty, private international law provided a model for éxploring wider

philosophical issues. In Polarized Laws, he uses a éﬁ'a't'ial, mathematical metaphor to

T

9 Pub. Stevens and Haynes, Lendon, 1914.



ex:p_l‘_(‘);e fc};sa,p}'pblgm of 'identi}:& of how ‘the same’ act is redefined in terms of overlapping
terri:jzﬁr;iajl jurisdictions,  In this, it seems to me, he anticipates the later Wittgenstein in
relgti.pgflan_ggagq gé_mes’ to formg of 1ife’1, which, for Baty, find expression in the
intricacies of :law.. .

In the period before World War One, Baty established himself as an influential
international lawyer, _th._r_oggh legﬁu;egf books, articles, and letters to the press. As
Honorary Secretary. from 1905-1915, he afranged t_he,Intematic;na'l JLaw Association’s
conferences and reorganised 1ts library, at his own expense. Out of gz'-atitudg, the ILA
presented hun with a silver loving cup. In 1908, when BQ_ty published Intginationa]ﬁ Law,
as Irene Clyde he published Beatrice the Sixteenthl?. In this novel, another, female,
doétor méets with an accident in a desert and finds herself on an oblique plane of existence.
She advises potentates on the conduct of war in a country uncannily like Japan and
pg:p}ed almost exclgsi;{gly by women. There is 2 subplot of leshian ‘love_{;‘nterést’.
Ba.rba.nan children are bartered for carpets, and nurtured into conformity with Clyde's

rather masculine_fgmini{;e gender ideal.

Disillusioned with the failure of h.}s myolvement in anti-socialist feminism to stem
utilitarian tyranny, particularly in wartime, Baty decided to leave England for the more
- congenial culture of Japgn. _His fasq_inati_px} with the country was, However, far from
uncritical. He found during l-us long fesidence here an ingrained conformity and absence
of idealism which ied to an unquestioning acceptance of the material world, and .ma.de it
possible for a dark undercurrent of militarism to infiltrate the Imperial ethos. Baty
’fou.nd the sepgration.of genders more propounced and deep-reoted than in England.
ﬁowever, he admired the stoicisi of the Japanese character, which, he believed, would

flourish afier World War Two.

10 Language games and forms of life are explored in Wittengstein’s Philosophical
Investigations, trans. G.E.M. Anscombe, first pub. Basil Blackwell, 1953.
i1 Pub. George Bell & Sons, 1809.
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< "+ When he sailed to take'up his position as adviser to the Gaimusho in 1916, Baty
was accompanied by his mother, Mary, his sister, Anne, and his young cousin, Esther.
The latter had studied at the Froebel Institute in London, and was to teach for many years
at the Peers and Peeresses Schools!?. “Titimeédiately on théir arrival in Japan, Dr, Baty

and his' family fell in love with Lake Chuzenji  There, Dr. Baty later bought a

summerhouse, where the family and their guests would gather each year in a landscape

reminiscent of the English Lake District. - Sadly, his mother died that first summer.

During his early years in Japan, Baty’s role' was largely theoretical. Daj-to-day
business was handled by Professor Tachi, although in 1927, Baty assisted the Japanese
delegation at Geneva. However, in the early 1930s, with Shidehara’s infernatioralist
agenda under increasing pressure from militarists¥, thé Gaimushe tuwrnéd to Dr. Baty to
provide a post facto'apologia for Kuantung army dction in Manchuria.© He draftéd the
Five Points of October 1931, by which Japan hoped to reach a bilateral settlement with the
Nationalists, and scripted Yoshizawa’s thwarted speech to the League in November, - In
reply to the Lytton Report, Baty drafied Japan’s Observations Tﬁis argued, guite
consistently . with Baty's pub}.ishled views on the conditions for the de facto continuity of
states, that Japanese action was not in breach of the Nine Power Pact. ~ After 1922, it
argued, China had failed to reassert herself as an ‘organised state’.  She had no integrity

to violate, and had never. exercised authority in Manchuria.

.

Ce L . . .o W

12 Esther Matthews married Eric Lewis at St. Andrew’s Church in 1926 in a society
wedding attended by Baron Shideliara and other celebrities.  Shé'taught conversational
Ehglish‘td Prince and Prindess Takamatsu, and was given a privaté viewing of their
wedding gifts on the eve of their marriage. }

13 For a blow-by-blow account of the Manchuria ciisis, see Tan Nish's -Ja_ pan's Struggle with
Internationalism: Japan, China and the League of Nations, 1931-383, Kegan Paul
International, 1993:  Also Japanese fofeign policy, 1869-1942 : Kasumigaseki to
Miyakezaka, Routledge & Kegan Paul, 1977,
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». Baty, of course, did not make the political decisions. The International Military
Tribunal Far East! tréﬁscript reveals that those who did, such as General Araki, were
aware of Dr. Baty’s private advice. This was that the use of military force to establish
Manchukuo was against both treaty and cﬁsto:.:nary law.. Batys view elsewhere was that
Japan had legitimate interests in Manchuria, but was wrong to pursue them hy force: :

Socially, the Batys were well-connected in the embassies of the major powers,
includi.né;, of course, Britain. Maleolm Kennedy depicts a close international community
in Japan, distant from remote, mercenary, home governments. . For jingtance, on 4%
February, 1832, guests at one of the Batys’ dinner pa.rties.included the British Ambassador,
Sir Francis Lindley, and his wife, Baron Shidehara, Baron Hayashi, and the Belgian
Ambassa;ior, Bassompierre. At the Tokyo Club, an important venue for. informal
discuséion, Dr.-Baty would play draughts, or entertain his Japanese friends and members
of the international community, This, along with his Kohakubaikai'® Seciety; promoted

international understanding. .

Much the same was true of Lake Chuzenji. At the Batys' lakeside house, guests
would dine formally downstairs, and retire to upstairs rooms giving onto a veranda
overlooking the lake. Marjorie, Baty’s cousin’s daughter, remembers as ‘magical’ these
summers, at which the family, including Esther and her husband, Eric Lewis, would gather.
Marjorie recalls Baty, who is known in the family as Cousin Tom, as a very kind man with a
gentle manner and voice. He would lie prone on his jetty while fish fed from his hand.
He had a rowing bqat made for her, and would chat to her over tea while nursing his

favourite cats, the ginger Kinkan, or Tatsu.  Although a strict vegetarian, he would insist

4 International Military Tribunal Far Easttranscript, Vol. 77, p. 13, p. 761, Bodleian -
Japanese Library, Ozford,
15 ‘Red and white glum-blossom society’, organised social events, including jaunts into the

country.
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that his guests enjoyed the best cuts of veal... Idyllic ddys would be spent on picni¢s and
walks, or, elsé sailing, Dmitrii-Abrikossov!s, ex-White Russian: diplomat, recalls in: hig
memoirs'? this annual refuge from the pressures of life, the sunsets, solitaire, andiBaty’s
cats, Marjorie still has one of the silver cats,' dated 1933, which he presented to Baty in
token of thanks each year. . From Baty’s yacht, The Atk the two men would luxuriate in

the atmospherics.  The Batys entertained a number of notabilities at Chuzenji, including

" 8ir Charles Eliot!s, and Sir John Latham', During the--lQSDs,,neighBours among the

British community included the. Cra_ig'ie329 and the Morlands®?.: . Esther. was a leading
light at the Nantai Yacht Club, and Marjorie won the noviee’s event in1940. - In 1941; the
Lewises were transferred-frox;n Shanghai to Singapore. Anne wrote to Marjorie that the
Morlands had borrowed her boat, Mercury, * She looked forward to the usual gathering in
the summer 0f 1942,  There was no hint of imminent war, or that the family had spent its
last summer at Chuzenji. ‘

L

By the later 1930s, Dr. Baty had come to the attention of the British Foreign Office

18 Dimitrii Ivanovich Abrikossov (1876-1951) tried to co-ordinate disparate White Russian
forces in Vladivostek, and remained at the Russian Embassy until 15 February; 1925, when
Japan finally recognised the Bolshevik government. '

17 Revelations of a Russian Diplomat; the men;oirs of Dmitrii L Abrikossow, ed. George
Alexander Lensen, University of Washington Press, 1064,

18 Sir Charles Eliot (1862-1931), cigar-smoking scholar, diplomat and authority on.
Buddhism. , British Ambassador to Japan 1919-28. .

138ir John Latham (1877-1964), Australian Deputy Prime Minister and Attorney General
1932-84. Leader of Australian-Eastern Mission to Dutch East Indies, China & Japan,-
1984. Chief Justice of Australia, 1935-52. _

20 Sir Robert Craigie (1883-1959), British Ambassador to Japan, 1937-41. .

21 Oscar (llater Sir Oscar) Morland {1904-1980), a -membgr of the Consular Service in
pre-war Japan, was later appointed to the UK Liaizon Mission to SCAP, and became.. .

Ambassador in Tokyo, 1959-63.
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for his role over Manchuria, - His éminence and integrity -were not doubted, yet ‘any
services he has rendered-havé been to Japan and Japan’alone, and to us he may be
regarded as having doﬁe disservice rather than otherwise 22 .
-After the outbreak:of the war in-thé Pacific, other British nationals were
" unceremoniously expelled by ship to Lorenzo Marques. - From there, Sir Robeit Craigie
alleged that his old neighbours had refused répatﬂation. However, the Batys were
elderly and had no home outside Japan: Despite the protection of the Gaimusho, they
were harassed by the authorities, in Tokyo and at Chuzenji. The rest of the family was

lucky to escape from Singapore to Bombay. Baty wrote that he had never-lost faith in

peace, and that many experts, too, thought that war was unlikely. — He adds that he did

not hear of the ugly side of Japanese militarism until it was too late;

The last letter from Cousin Anne to Esther Lewis, in 1943, was entrusfed to the
British, who dutifully opened it.  The Foreign Office regarded iis evidence thai Baty went
to the Gaimusho as of use in cross-examination enly. The British legal adviser, W.E.
Beckett?s, had already .concluded that ‘there is no doubt' that Dr, Baty has committed

treasor’. The sworn testimony of British diplomats-was sufficient.

- Nevertheless, in 1945, grounds cited were: that Baty had acquired Japanese
natjonality and refused repatriation.  Unfortunately, the proof had gone astray.  Baty
wasg referred to as ‘old and senil¢, or ‘not normaV, it being alleged that he dressed as a

geisha in public.  Attention shifted to articles under Baty’s name in Contemporary Japan

2 PRO: FO 871/22193. * The judgement is that of Hoyer-Millar of the British Foreign Office
in 1938. '

28 W.E. (later Sir Eric) Beckett (1896-1966). 2nd Legal adviser to British Foreign Office,
1929-45, Legal Adviser, 1945-53. - His slim monograph, The Question of Classification:
‘Qualification’ in Private International Law, London, 1934, echoes Baty's Polarized Law
(1914) but without acknowledgement. T : Co

23

it ] ey

R

The, general view was reflected in MacDermot’s?* remark, T suppose old Dr: Baty-is a
traitor!  The only question was ‘whether-action should be taken against him". - Esler
Dening? regarded the hanging of>a 77-yedr-old ‘abnormal type’ as ‘sound law but bad
politics’.  He wanted Baty out of Japan, but wished also te deny.him. ‘faeilities.as a British
subject’ which would make this possible!  Beckett now back-tracked and pleaded, ‘As far
as I know, Dr. Baty did not at any time actually try and acquire Japanese nationality’
However, he borrowed documents to pass to Sir Cecil Hurst to assist a ‘purge’ of the
Institute of International Law. v T S

An Japan, Oscar Morland, another old neighbour, found that ‘it has been difficult to
obtain evidence —'against Baty', whe had concéaled “unmistakably treasonable staterments’
behind ‘great subtlety’ and ‘much learning’. Under.interrogai'.ion, Baty admitted writing
articles for .Contemporary Japan, and having received a salary.” He also detailed his
wartime scholarship, and the movements culminating in the death of his sister. at the
Kanaya Hotel, Nikko. He wished to join the family in Bombay; and to support himself by
practising law.  Figgess, his interrogator, observed genially, ‘This seems pretty spry for an ‘
old boy of 77 Nevertheless, Foreign Secretary Bevin was informed that Baty was a
traitor.

By October 1946, there was a new legal adviser: Mr. Vallat. ~ He stated, If Dr.
Baty is not going to be tried for treason, he ought not to be held .out to public hatred and

2 Dermot MacDermot (1906-1989) after extensive Far Eastern experience in the Consular
Service, was appointed to UK Liaison Mission to SCAP. . As Sir Dermot MacDermot, he -
later becan_le Ambassador to Ind;mesia (1956-59), then Thailand (1961-65). -

2 Esler (later Sir Esler) Dening (1897-1977), was a pre-war member of the Japan consular
serﬁce, became political adviser to Lord Mountbaiten during the Second World War, was
Assistant Under-Secretary of State, Foreign Office, 1946-50, appointed UK Representative
to SCAP, 1950-51, and then, following the Tveaty of San Francisco, Ambassador to Japan
1952-57..
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confempt as a traitor”  He added, The prineiple that 2 man who has not been convicted of
a criminal offence, may nevertheless be punished by administrative action is, to my mind,
unsound. - Sir Francis Vallat®, a distinguished jurist now in his nineties, discussed this
matter with me in September 2003.  He was most emphatic that this remains his opinion.
The political department found his view persuasivé, but American and Australian critics
had to be appeased.

In late 1946, Dr. Baty cabled the International Law Association m London, seeking
its help to enable him to join his family in India. Informed that, despite his distincﬁon,
Baty was a traitor and that his passport had been withdrawn, the International Law
Association accepted the situation and was guick to distance itselfﬁ"om'him. - So were old
friends like John Latham and Lord Magmillan, In July 1952, its ‘new Secretary, W.
Harvey Moore, indicated to Baty® that the ILA was relenting, and asked him to help
re-establish the Japan branch. However, in 1954 the Daily Mail reported that Baty’s
atterpt to justify himself to the LA had arrived the day after his death, There is no sign
of this letter, or.any other correspondence relating to Baty in the ILA archive, or in the
private papers of its Chairman, Arthur Goodhart?s,

When the Gaimusho was informed, through SCAPHG, of the British measures
against Baty, Kishi Kuramatsu® wrote to Dr. Baty that they were ‘stupid, foolish and

2¢ Francis (later Sir Francis) Vallat (b. 1912), international jurist, Assistant Legal Adviser
to the Foreign Office, 1945-50. He became legal adviser to the UK Delegation o the UN,
1950-54, Legal Adviser to the Foreign Office, 1960-68, and Professor of International Law at
London University, 1970-76.

¥ Letter to Dr. Baty in Family Archive,

" 28 In the Bodleian Library, Oxford.

2% The Family Archive contains the carbon copy of SCAP information to the Gaimusho (8th
October, 1946) on the measures adopted by the British Govefnment against Baty, Mr.
Kishi’s co;ering letter, and the personal letter, dated 18% October, 1946, from Yoshida

-25

T A
i

TR

harsh’, and conveyed the support of Baron Shidehara and Yoshida Shigeris, - - The latter
wrote ﬁersqnally to Dr Baty, “‘We know thdt you have upheld the cause of truth from 4
dispassionate scholarly point of view! Servant of light, as you are, it is indeed seéldom, I
regret to say, that such a servant receives a deserving reward.’ Baty’s old friend, Dmitrii
Abrikossov; wrote in his own memoirs that ‘there’was nothing of traifor in him his only
fault having been in living in an artificial world cre;ted by his own idealism and kindness

of heart, where there was no room for hate and hostility."

The wartime articles: which a‘ppe’aré‘d under Dr. Baty’s nhame in Contemporary
Japan are problematic.  Much of the material merely recycles old Baty themes, siich as
how ‘state’ came to mean territory, or, less judiciously, the pernicions effecf,‘.of utilitatiandsm
on British morale, However, some opinions diverge sharply from!those expt‘)_undéd by
Baty elsewhere, particularly after Pear]l Harbour. One, Navalism and War, rejected the
claim that the US was merély aspiring to the world role played by the British ndvy in the
19% Century, by denying that Britain could compétently have sustained it. * However, the
style is harsh and clumsy. - ‘Lord George Hamilton’ becomes ‘]'.;ord George’, which is a
solecism to which Baty draws attention in Aldne in Japan The referente is to'the
Dreadnought programme under Lioyd George. Split infinitives (to effectively hottle up’)
and the curicus English of had still its way to make’ are not Baty, Other claimi,-about
the Tiberation’ of South East Asia, or attermpts to minimise the defeat of Germany in
Europe as planned and orderly withdrawal, echo the kind of crude propaganda which Dr.
Baty denigrated in Alone in Japan. T

I will close with a conjeciure about this intriguing problem, - In the family
archive are letters to Dr. Baty from Cabot Coville. The first of these was sent in
November, 1948, from the Imperial Hotel, MacArthur’s headquarters. From this, it is
clear that Coville was channelling -financial help to Dr ‘Baty, and saw registration

decuments of Baty's lakeside cottage as unnecessary security. In late 1953, Coville

Shigeru to Baty.
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adyised Baty that he still had $407 to his credit, but warned him not to convert this to
pounds sterling. . Coville is not mentioned in Baty's long catalogue of social contacts in
Alone in Japan. . Who was Coville, and why was he bankrelling Baty?

. A recent.work, Pariners for Democracy®, relates through close study of the

Japanese and American archive, the preparations being made during the wariyears for the

post-war constitution. This reveals that Cabot Coville was a key figure within Joseph -

Grew's State Department think-tank, He had worked under Grew in Japan before the
war. Cabot Coville's seminal analysis of the manner in which the Imperial Institution
had been hijacked by militarists, and could be retained to serve a peacetime purpose, is
very close to Baty'’s position as stated succinetly in the opening chapter of Alone in Japan

This view was central to the settlement under MacArthur.

Within weeks of the cessation of hostilities, MacArthur and his staff were
) negotiating from prepared positions with their Japanese counterparts. MacArthur
forced the pace, by threatening that the Far Eastern Commission, under the influence of
British Commonwealth countries, would abolish the Imperial I;astitution altogether. Dr.
Baty's friend and executor, Hasegawa Motokichi, was one of the two translators who were
detained by Colonel Kades to encourage them to come up with a spontmieous Japanese

Canstitution which reflected American wishes!

The Council of Contemporary Japan included Baty’s old Gaimusho friends Count

3 Partners for Democracy - Crafting the New Japanese State Under MacArthur, by Moore
and Robinson, pub. Oxford Univei'sity Preas, 2002.  See particularly the Chapter, )
Negotiated Surrender. ‘A State Department study drafted by Coville in March 1943 was
the first serious effort to confront the problem of imperial sovereignty.’ [p. 23.] ‘He
thought the emperor was an easily manipulated tool of the Japanese military” However,
‘he thought a limited constitutional monarchy would be a positive force for liberal

development in postwar Japan.’ [p. 24].
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Ishii, Couht Making, aid Shidehara Kijuro, wht'was to’precedé Yoshida Shiigerti as Prime
Minister.  Before the war, Joseph Grew, whom the B’a'tj's;'l;new socially, had known Kishi

Kuramatsu, Dr. Baty’s other executor, as a trusted Gaimusho source.

Dr. Baty, who continued to visit Tokyo unti] late in the war, was therefore closely
associated with key figures involved in negotiatione to retain the Imperial Institution as
the basis of the post-war Japanese-settlément. This wold havé been very dangérous,
and  siiggests "that a fagade "of * propagandist orthodoky Would - have been advisable.
Perhéips Dr. Baty could not receive his ‘déerving re\iréi'd’-'w&thbut're:veéiliﬂg"to Britain and
the FEC the basis of the settlement from which they had beeh pre empted‘? Certainly,
vilification as a traitor was 4 high pnce to pay. - ’ ‘

" Baty's defence in his ' Will againist collaboration was consistént with his'legal
writings of half a-century. He resisted totalitarianism of all complexions, and was
fearless in’ asserting the right of free speech and action during war, which is these days
taken for granted: Thomas Baty was a .\fery human, yet prophetic, figure who
eﬁd;.-avoured to live intellizgently and idealistically, and to seek perfection in'an imperféct
world.  He addressed many of the issues which have come to dominate our own times
with greater urgency than ever. It is fitting that we have assembled to reﬁlember and
reconsider his life'and work through the generosity of those organisations which meéant so

much to him during his long and evéntful life.
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Thomas Baty: A ’Ii'adxtlonahst in the Study of International
Law in the Interwar Period . . T

Hatsue Shinohara

)

I was introduced to Thomas Baty’s.works by his contemporary American scholars

of international law, Paul Reinsch, Quincy Wright and Edwin 0. Borchard. Baty was
often referred to, and more importantly either criticized or acclaimed for hiz distinctive

view of international law. In this paper I will examine his contiibution io the study of

international law in the interwar period with a focus on how he was received by the.

American scholars at that time. The reason why. his works were, either criticized or
acclaimed lies in the very conditions of the scholarship in the United States. Since the early
years of_‘ the twentieth century some scholars, Paul Reinsch fof.instance, began raising
questions concerning the conventional approach to international law. ‘The skeptical view
became more popular after World War I started, and other younger international lawyers
joined their forerunners. For younger lawyers, notably Quinecy Wright, the failure of

traditional international law appeared obvious, because it had not prevented the war, while

older, more establishled lawyers, Elihu Root and James Brown Scott, maintained their,

belief in the importance of the traditional approach. After the war, opinions about the
future of intematiqnai law were divided along these lines, and the division persisted
throughout the interwar years.! In the division Baty not only helonged to a traditionalist
school, but also emerged as a vocal defender of traditional approach and an opponent of the

“new” international law. '

1. Paul Reinsch’s Critique
Paul Reinsch, a professor at the Univérsity of Wisconsin, was not a scholar of

intexnational law in an exact sense, but he was interested in arbitration to achieve peaceful

1 For further discussion on the séholars of international law in the interwarrperiod, see
Shinohara, “Forgotten Crusade: The Quest for.a New International Law,” Ph.D. diss.,
University of Chicago, 1996.
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order in the world, In 1909 he prophesied that a time of interdepefidence wals cotmitg

which would “gradually make national sovereignty obselete.” For Reinsch, one of the

.main principles of international Jaw’ was ipholding the “Commiunity of interests upon

which'the' law’ must be based if it i§"to bé respected.”- He tonsidered the tineteenth
céntlury & period of nationalism aiid'Saw the'world moving toward idteriationalism, with
bonds bssed Ufon internativnalism already ‘Wanifest in the growing’ number of public
international injons, suéh as postal ‘urickis; And dther -administrative o;gan.‘s.a" He
observed that intérnationalism ‘'was developing and this had to be further strengthened by
the legal standard and institutionsl fonadatidng, -4 -7 - '

3

-Baty also recognized a chang"ing'éurrent’in world affairs. as he wiote in the prefice
of his book, International Law. “Since the Hague Conference of 1907 it has becorne
increasingly eﬁiaent that the nineteefith century conceptions of Ifiternational Law must ba
revised. Independence is rivaled by Interdependénce” However, Baty did not agree with
the vie“" that the current trand of rising interdeperidehce would be significant enough. to
require a fundariental change in the development of international law. He stressedithe
importance of the concept of the territorial state and he wrote: “the ahsolute sacredness of a
nation’s land'is the vital nerve of olir present system.” ' SR

Baty did hot endorse the idea of international society that transcended national
boundaries. When he wrote a review of one scholar, _who‘ha‘d cliimed that the unification of
private international law would be possible, he criticized the scholar. “Imbued by a spirit of
genuine cosmopolitanism, he ceases to regard the various nations as living in separate
compartments, . . .” This kind of statement makes a remarkablé contrast with Reinsch’s on
the future obsolescence of national sovereignty. While Reinsch found a future trend

toward integration and intérdependence in the world, Baty held an atomistic view on

¢ Paul Reinsch, “International Administrative Law and National Sovereignty,” American
Journal of International Law(herea&er c1ted as AJIL)3 {(January 1909): 1-12,

% Reinsch, “International Unions and Thelr Adm1mstrat:on ” AJIL1 {October 1907 ) 57 9.
4 Thomas Baty, International Law(London John Murn'y 1909) vii, 245
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igtéegggtiopql relajiiong, in which each state lived in 4 compartment.5,

‘ Reinsch ‘re\r,i_g}"s;ed Baty’s book, International Law, At the ouiset, he summanrized
the content as “for the main part, an essay upon the necessity for states to protect
themselves against inroads upon their sovereignty threatened through the creation of-an
international judicature and through the introduction into the national territory of aliens
protected by treaty rights.” Reinsch noted that Baty was opposed to the tendency to
normalize arbifration and to create a permanent body of judges. “The author fears that
" astute advocates, their mind fixed upon case winning would introduce an amount of
legalism into international affairs and bring into international discussions the temper of
the law court.” Baty was afraid that an intreduetion of strict legality would make nations
more reluctant to submit their disputes to a court, Reinsch found that Baty “had overlooked
the supreme advantage of normalizing the process of adjusting international difficulties
and of developing a body of jurists capable of dealing with such questions in a broad
efficient manner.” Quoting Baty's phrase, “Elas‘tic arbitration relieves the nations from the
prospect of being lawyér;riddgn,”.ﬁ.einsch wrote, “throughout he opposed too great fixity.in
" international institutions.” In the last part of the review, Reinsch focused on Baty's
dealings with “varjous phases of modern internationalism,” According to Reinsch, Baty was
pessimistic about any fiuture for international institutions. “The author gives no attention
to the world wide 0rgaﬂzaﬁon of numerous economic and scientific interests which are now

going on through the formation of unions.”s .

For Reinsch, Baty's argument was impressive enough to cite his name again in
ancther article entitled “The Concept of Legality in International Arbitration.” Reinsch
indicated that the concei:t oflegality should be determined by “an international organ,” and

. not by individual states. However, there were some scholars who opposed such a notion.
“It is apprehended by many writers, among whom Mr. Baty may be cited, that the

application of the concept of legality in international arbitration is inopportune and

& Baty, “Modern Jus Gentmm, -Juridicial Review20 (1908~9) 110
¢ Reinsch, review of Intemafaonal Lawhy Thomas Baty, AJII,5 d anuary 1911) 270
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darigérous, as it involves the subjection of the ffexible life of the'stits to the r'ig{d‘éi'ftefia of”

legal reaséhing.””

When Reinsch wrote this refiew in 1911, ki was a professor at'the University of
W1sconsm while Baty was in England. It is interesting," however that a few years later :
both ‘Reéinsch and Baky would be stationed in the Far East: Reinsch;' a progréssive and
liberal international la\;ryei', in China as Américss ministér; and Baty, who cherished the-
traditional notion of irternational law, i.zi'Jéban as 'legal advisor to the Japanese Foreign

5 '
il 1 . : - P T -

Ministry.

2. ‘Associatior with Edwin O. Borchard -

Aftér World War I the division between two schools developed more acutely 'ahd
\risibly. Orieof the issues discussed in the debate between traditionalists ‘and’ refirmess’
was how to deal with the Jaws of war. Diring World War I, some scholass becamie 'sliéptical
about the laws of war After the War this tendency became st:rb'n'ger,8 as epitomized by the
remark, “the preoccupation of writers'and statesmen with laws of wat 4s béen a real
obstacle to'the progress of international law”® Opponents argued that emphasis ‘had to
be shifted to the laws of peace, because thaintenance of the laws of war wou_!d in effect
justify the legality of war. Some even expressed the radical opinion that the lawh of war
were totally useless and should be stricken from the texthooks of international law20 =~

It was Edwin O. Borchard, a professor of Yale Law School, that défended the laws
of war in the face of widespread ambivalence about their need to rebuild them. At one
session of the Second Conference of Teachers of International Law and Related Subjects in

1925, Borehard referred to Baty’s recent article in fhe Yale Law Jo;mpal as an example of

7 Reirisch, “The Concept of Legality in International Re!atlons, AJII5 (October 1911): 610.

® Kendal C. Brynes, “The Status of the Rules of War in Internatwnai Law," Ph. D diss.,

University of Chicags, 1952,66. -

¢ “The League of Nations and the Laws of War,” Bnt]sb Yearbook of International Law

1(1920-1921):116.

10 Jackson H. Ralston, review of Interndtional Law a.nd the World Warby James Wﬂford
Gamer, AJIL15 (October 1921): 621. : .

32



strong opposition to the new trend to disregard the laws of war. In the article, entitled
“banger Signals in International Law,” Baty had argued that the présent attack on
international law was ﬁot unheard of; after the Napoleonic wars the same claim of the
demise of international law had been made. He siressed the significance of maintaining
both the distinction between belligerents and neutrals and the systematic integrity of the
laws of wart Su_ppqrti.n’g‘Baty’s argument, Borchard enunciated his own belief that it
would be impossible to completely abolish war. He stated that "wars'of this coming
generation or two are very likely to occur.” With that in mind, he counseled, “I think it a

mistake to minimize the importance of the laws of war ™2

Since the mid 1920’s Baty and Borchard began corresponding with each other.
Bp;'chg:d admiration for Baty's scholarship can be seen in his letters. Borchard wrote fo
Baty, “Everything you write is valuable and I regard it as a maiter of good fortune that, we
should be the vehicle for the publication of any of your thoughts to the world,”® and “Your
centribution in the March Yale Law Journal has excited much favorable comment among
my friends in the Department of State.” Borchard indicated to Baty hris._detenniz_;atiop‘to
defend the traditional view, “The performance of a critical function is not always a happy
one and yet [ feel that within my limited capacities and in view of the few men who are
willing to do critical work, this is perha.ps,,the most useful function that can now be
performed for international law"%# On the other hand, Baty, also sent long letters to
Borchard. For instance, the letter dated on July 20, 1924 had eight pages, sent from Nikko
during his vacation. Baty acknowledged that he and Borchard had similar positions on

international law, writing that “I was quite thrilled to get such a long and interesting letter |

Ut Baty, “Danger Signals in International Law,” Yale Law Journal 34 {March 1925): 468.
12 Proceedings of the Second Conference of Teachers of International Law and Related Subjects
(1925): 78-81. . . -
% Borchard to Baty, February 7, 1924, Papers of Edwin 0. Borchard (hereafter cited as

* Borchard Papers), Sterling Library, Yale University, New Haven, Connecticut, box 16, folder
202. ’ '
4 Borchard to Baty, March 31, 1926, Borchard Papers, box 17, folder 217.
1 Baty to Borchard, July 20, 1924, Borchard Papers, box 17, folder 207, .

[
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from you, so much in harmony with the positions I advanced:”5 . Borchard and Baty took &

united front against the “new” international Iaw, -

" In 1831 Baty joined the debate between reformer's and traditionalists more visibly
and assertively; and he did so in the ‘American Journal of Intéfnational Law,- The'issue
concell_‘n'ed neutral rights during the war: The debaté was set forth by E.G: Trim}lé of New
York University, a §tudent of Edwin Borchard’sA” In' the 'article Trimble criti¢ized the
conduect of Great Britain that had violated the ‘Loncb:rn'ZDéc‘llaratioir.18 Avyear later, another
reformer, James Wilford Garner of the University of Ilinois, responded. He argued that the
London Declaration had been -merely- declaratory, ‘that Trimble: ‘was' Telyifig on an

interpretation supported by nineteenth century jurists and that thus he did not take into

-account the “vastly changed conditions.”® Aﬁ:er'r’eadi.ng Garner’s articlé, Borchard swrote’

to George Finch, the managing editor of the American Journal of International Law, and -
conveyed his intention to rejoin the debate, but it was not Borchard but Baty -Who
published an article'in response to Garner's approach.2

Baty argued that among international lawyers some were belligerent-minded and
others were peaceful-minded. Garner certainly fell into the category of the

belligerent-minded, because his argument would lead to'the expansion of belligerents’

1§ Baty to Bordhard, February 17, 1925, Borchard Papers, box 18, folder 2186.

T Borchard sent, Baty's review on Trimble’s article on the Japapese Journal of International
Law and Diplomacy to John Bassett Moore of Columbia University. Moore wrote back to him,
“ Baty's comment on Trimble's article is just what I should have expected, . . . Borchard-to
Moore, May 20, 1930; Moore to Borchard, May 21, 1930, Borchard Papers, box 7, folder 97.

- Borchard also sent other Baty's reviews from the Japanese'Journal of International Liaw and '
" Diplomacy.See Borchard to Moore, April 30, 1931, Borchard Papers, box 7, folder 98.

18 E.G. Trimble, “Violations of Maritime Law by the Allied Powers,” AJIL 24 (January 1930):
79-99. BN ;

® James Wilford Garner, “Viclations of Maritime Law by the Allied Powers during the World
War,” AJIL 25 (January 1931): 26-49., PR . T '
#0 Borchard to George A. Finch, February 2, 1931, Papers of the American Society of
International Law, Washington D.C. 1did not find any clear evidénce that Borchard directly
asked Baty to contribute his article to the Journal, however, it is possible to assume that they
had some understandings about the matter, Baty wrote to Borchard regarding the-article, “T am
so much obliged to you for reporting this, and for the interest you have taken in the mattef” -
Baty to Borchard, March 27, 1932. Borchard Papers, box 1, folder 14. +'} - - e s
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rights. By. abolishh1g * the distinction:. between - belligerents .. and neutrals,
bel]j_gerent-m_inded lawyers did not respect peace in the system of neutrality. Baty
recognized the need fm: legal protéction to allow countries to remain neutral in time of war
and deplored the deterioration of the system. He stated, “the peaceful neutral has tendedl
less and less to command the respect and admiration of the world.” Baty then pointed out
that Garner overemphasized the effects of change on international law, which ought not to
be easily revised to fit new situations. Rather, he contended that change must be based on
well-established cases and be universal in content2!

Baty's conservative view of change was also apparent in his book The Cannons of
International Law, published in 1930. In its preface, he wrote that his purpose was “to
ascertain and t6 reinforcé certain gniding prineciples, the recognition of which appears to be
necessary if the Law of Nations is not to degenerate into a morass of conflicting opinions, or
of ukases dictated from Geneva” He viewed innovation in international law as
detrimental because it destroyed law’s certainty. As for the cries for change since the war,
he wrote that “nohody had ever shown what were the reasons for change,” and that
“investigation would show the old rules were substantially applicable fo the circumstances
of the present.” He reaffirmed his belief that if changes were easily admitted, law would

come to reflect the interests of nations, not of the world 2

After the Manchurian Incident broke out, Baty sent an interesting letter to
Borchard On the Japanese official response to the so-calléci Stimson Dectrine of January 7,
1932, he wrote, “W1thout any breach of confidence I may assure you that so far as my
information goes it was wni;ten with no améxje~pensée, ... ‘While Baty by virtue of hls
position was involved in’ helpi.ng to draft an official response to the Lytton Report, hel
clearly showed his doubt abot;i_: the League in the letter, “From the very first I shared your

skepticism about the League.” He also analyzed the causes of the present situation as

follows, “It seems to me that the v(rhole root of the present difficulty lies in the want of .

2t Baty, “Prize Law and M_odem Con&iﬁions,” AJIL 25 (October 1931): 625-41.
22 Baty, The Cannons of International Law(London: John Murry, 1930), vii, 28-9.
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realism exhibited by the Powers.” He -even- argued that China.was responsible .for: the
present condition. “If China had observed the Kellogg Treaty,; there would have been. no
Manchurian Incident, and no Shanghai Affair® While most of Baty's letters remairied as
they were in his orig'ihal handwriting, the typescript version of this letter was also stored
along _with. the original one. I would assume that:Borchard had found-this letter
particularly important and sent it to his friends and colleagues. .. * ¢ Co

= . Throughout 1932, Baty exchanged letters also:with Quincy Wright, a professor at
the University of Chicago,iwho presented-the most progressive interpretations of the

Non-Recognition Doctrine. Wright and Baty were in disagreementin manyrespects.2* -

Although evidences are sporadic, Borchard seems to have continued to send Baty's
views to John Basseit Moore ‘and others in the late 1930s. On one occasion, he forwarded
Baty’s opinion on neutrality, which had been sent to him by a posteard, to Moore.?® Even in
November, 1941 when the war with Japan was imminent, Borchard sent Baty's views to

his friends. Green Hackworth, then legal advisor of the.State Department, wrote back

~ comments to Borchard, “The comments of Dr. Baty, enclosed with your letter of November

11, are interesting. ™28

3. . Hans J. Morgenthau’s Commendation ' :

I - Although the debate between reformers and traditionalists continued, and ardent
reformers like Wright did not abandon their faith in scholdrship, it is true:that the
outbreak of hostilities in the 1930s led to criticism of the study of iﬁternational law, Baty

resumed his long standing attack on the reformers. This time, he was particularly critical

AR

23 Baty to Borchard, March 27, 1932.

24 See Shinohara, “Forgotten Grusa.de, .157-58.

25 Baty to Borchard, March 23, 1938, Borchard to Moore, Apnl 9, 1938 box 9, folder 110
% Green Hackworth to Borchard, Novernber 17, 1941, Borchard Papers, box 3 folder 52.
However, with regard to the conditions in the State Department, Borchard also wrote to Moore
that “But now the Quincy Wright school is in control in the Department of State, .. .” Borchard
to Moore, March.22; 1941, Borchard Papers, box 10, folder 117. There emsted a dnnslon over .
mternatmnal {aw also among officials in the Department. N
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of their presentation and manipulation of the legal notions of “recognition” and “war.” Baty

pointed out the futility of playing with the legal notion of recognition when a state of war

actuz:z.lly existed. If a country like Manchukuo existed in terms of its actual i*'l.mction and

relationship with other:counties, then, Baty asked; what was the meaning of legal
. Non-Reeognition? Similarly, he argued that if a couniry attacked another country’s

territory with an armed force, war existed, whether the attacking country had intended to.

start it or not. He deplored the fact that the legal situation had become chaotic 85 a result
_of the notion of illegal -war constructed by the legalists. ‘Baty particularly blamed the
Kellogg Pact, because it “abolished the name of war and thereby denaturalized the whole
theory of international conﬂlct 73T : ' : A

A much more comprehensive critique of international law came:from Hans J.
Morgenthau, who' afier the war would become the founder of the realist school of
international relations. Morgenthau criticized the new, post-war international law for its
formalistic nature. In particular, one of the failures of the science of internationallaw was
thiat it had not developed a criterion for distinguishing between “seemingly #dnd‘actually
valid rules of international law.” Some of the rules, which the new international law
claimed to be legal, were merely “alleged legal rules” or “‘specu.lations.” ‘He even questioned
whether the Covenant of the League was “valid international law” and argued that the
Kellogg-Briand Pact and some new conceptions ‘such as the concepts of aggression and
Non-Recognition were based on speculation. In many respects, Morgenthau's views were in
agresment with Baty's. In fact, Morgenthau wrote that “[an] excellent contribution to the

understahdi.ug of this problem is to be found in Baty."*

Morgenthau's reference to Baty was simple and short. However, this is
- particularly significant when we consider the possible implications of Baty’s argument for
realist thought, If Baty }:u;d a role in realist thinking, and if weconsider the longevity of

21 Baty, “The Trend of Intematxonal Law,” AJIL33 (October 1939):653-64.
28 Hans'J. Morgenthau, “Positivism, Functionalism, and Internatmnal Law,” AJIL 34 (Apnl
1940): 252-83, footnote #22. '
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realist arguments in the theory of international relations, we should not regard him just as
a.traditionali_st whose views were only past-oriented, bui we should try to find his legacy in
a broader context. In fact, Borchard found E. H. Carr’s The Twenty Years’ Crisis (1939)

extremely insightful, which was, and still has been, another widely read realist text.2

Conclusion

Baty’s position in the debate over the Future direction of international law was
clear, He was not just one of many scholars on the side of the traditional approach, but an
i.mpfn‘tant, vocal and indispensable figure in the school. To traditionalists, Baty was
definitely an invaluable asset for his position and articulate views. John Bassett Moore and
Borchard had sincere respect for Baty's scholarship. Baty’s writings were widely read and
thus he was a well respected scholér then. Although some foreign scholars, for instance,
Nicholas Politis and H. Lauterpacht, occaéionaily participated in the debate on the side of

the reformers, Baty was far more deeply and substantially involved in this great

intellectual debate.

Baty was opposed to the new international law in many respects: the system of
laws of war should be kept as it had been, the Kellogg-Briand Pact and outlawry of war
were more dangerous, the League of Nations was a dubious organ, the traditional notion of
neutrality should not be abandened, and some legal notions, aggression and
Non-Recognition, were just speculations, Eaty held those views, mainly because he did not
read the direction of international affairs properly, Looking back, it is obvious that most of
Baty's claim has not survived to this day ‘ However, the world the reformers had
envisioned has not been realized either and some of their legal schemes have proved

incomplete in the practices of international relations. Perhaps, that is where we can find

a clue to Baty’s legacy.

29 Manley 0. Hudson to Borchard, January 20, 1942, Papefs of Manley O. Hudson, Harvard
Law School Library, Cambridge, Massachusetts, box 97, folder 9.
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