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ACTIVITIES

ACTIVITIES OF THE INTERNATIONAL LAW ASSOCIATION OFJAPAN

THE FOUNEENTH ACADEMIC CONFERENCE

(2006)

Datc:  April 15,2006

Placci SaniO Kaikan

The Cornrllon Theme:Compliance、 アith lnternational Envifonmental Law ttrith

Special Rcferencc to Climatc Change

在ヽorning Sessloni

Chaifi  ProfessOr Yuii lwaSawa,University ofTokyo

Spcakcri ProfessOr Shinyaヽ 在urase,Sophia University

Aftern00n Sessioni

C h a i f i  P r o f e s s O r  N o r i O  T a n a k a ) R y u k o k u  U n i v e r s i t y

Speakeri ArnbassadOf取 定utsLlyoshi Nishilnura,Ambassador for the Global

Environment

Spcakeri ProfessOr YLlkafi征あkamura,Ryukoku University

S p e a k e f i  P r o f e s s O f  M i n o r u  O t a ) K e l o  U n i v e r s i t y

Speaker:ProttssOr AkihirO Sawa,Univcrsity of Tokyo

Implementatlon oflntcrnational Environmental La■ /、アith

Particular Rcference to Clirnate Chalage lssucs

Shinyaヽ在urase,Sophia University

The]Kyoto Protocol requires industriallzcd par[ies to llrnit and reducc GIIG

ernisslons by quantined amounts and within a specinc tirneframe as sct oLlt in Annex

B.Attost of thc industrialized country parties appcar to be Facing difficuity in

mceting the assigned numerical targets,It should be noted that,with the departurc

Of the United States frOrn thc PrOtocol,and with the large developing country

ernitters such as China and lrldia having no obligation,thc Protocol actually covers

Only Onc third Of the tOtal(3■IG ernissions ofthe wOfld.

Therc have bcen two schools of thOughts about the responses to non,compllance

that are contemplated under Article 18 of the Protocol.One vie品 アadvocates “soft''

cOmpliance-lnanagement,which favOurs prilnarily ttcllitative and promOtional

approaches by rendering assistance to non― compliant States,rnodelled after the

在ヽontreal PrOtOcol's nOn_cOmpliance procedure. The Other vie、 アtakes a“hard''

cnfOrccment approath in order to coerce compliance by imposing penalties or sanctions

on non―complyil■g parties. The COP_7 atヽ 狂arrakcsh in November 2001 adopted an
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cn丘)rccment approach which was in turn endOrsed by thc cOP/1vEOP-l atヽ在ontreal in

December 2005. It was subrnitted that this was highly inappropriate nOt Only f160m

the p01icy perspective but alsO quite problematical ffOm the legal point Ofvicw.

やψ
rith regard[O the fLlture fISamewOrk atter 20 13)i[was suggested that the

Kyo[o Protocol wOuld nOt wOrk,and that a mOre ncxibic mechanisrn mOdcled after

WTO/GATT shOuld be cOnsidered(sec,S.lVEllrase,“ Trade and the Environrnent

with Particular Referencc tO Climate Changc lssues",M″″びカタジクノθ″″″″ブゲ
r″″夕″″″′グ?″クノど切″θタブ′乙″夕,Vol.2.No.2,200う ,pp.18-38).

The Current SituatiOn and the PrOblerns Ofthe Kyoto ProtOcol

M u t s u y o s h i  N i s h i m u r a , M i n i s t r y  o f F o r e i g n  A f f a i r s  O f J a p a n

The recent decision inヽ狂Oncreal at COPll[0 1aunch a new dia10guc On the

post―Kyoto 10ng―term climate cOOpera[10n is impOrtant,because it involves all mttOf

erllitters including the US,China and lndia. 」apan worked hard to achieve this
because it belicves that any ncw post―Kyoto structure rnust engage those cOuntries.

In that twO_year-long dia10gue which is due tO start 在ヽay 2006,Japan Will

continue playing a key rOle tO help create a ncw comprehensive clirlnate regirlle

which is fair and equitable,capable Of effectivcly cOmbating advarlcing clllnate

change on a 10ng―terrll basis.

Japan'S tOp―rated energy cfficicncy and techn010gy fOrtify our cOuntry's

ieadership rOle during that prOcess.Yet that is not enough.Japan has tO establish a

10ng_tefrI■reductiOn plan ofits Own GHG emisslons.After Kyoto,which is a plan Of

action for only ttve ycars,the wOfld is rnOst likely tO debate a 10ng―terln actiOn plal■.

Japan iS not prepared lor it withOut such a 10ng―terrI■reductiOn plan.And besides,if

」apan iS really a part Of the g10bal sOlidarity cOncerned with clinate change,it rnust

shOw the world hOw it intends tO reduce its crllisslons,

Complial■cc Procedurc under the Kyoto Protoco上

Its Universality and lnnOvativcness

YLlkari TakarI■Llra)RyukokLI University

Compliance procedures under multilateral envirOnmental agreements(MEAs)

have been proliferating. International la、ァOn state responsiblllty,althOugh having

served tO sOme extent as a mechanisrn ensuring cOmpliance with illternational

obligatiOns,dOes nOt suttciently wOrk withヽ 在EAs.First,law On state respOnsibility

can intervene only after viOlatiOn Of internationa1 0bligatiOl■ s,while lMEEAs need

proactive interventiOrl befOre violatiOn Occurs,SecOnd,in case of nOn_cOmpliance due

to lack Of capacitL sanctiOns are not effectivc in ensuring cOmpliance. In light Of

SLICh lirnits,cOmpliance prOcedures underヽ 在EAs are in all respects and inventively
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struc[ured to cnsure compliancc, based on a“ rI■anagcrial modcl'' instcad of the

traditional“enfOrcement rnodel`"

The managerial lnodel is applauded fOr pointing out these problerns with thc

traditional enforcement rnodel.On the other hand,criticisrn of the rnanagerial rnodcl

argues that somc enforcement is nceded for dellberate nOn― compllance,or

international fllles cOuld never be enfOrced)and that would in turn impair their

stability and effectivehess.In practice,compliance proccdures underヽ 在EAs adopt a

mixcd(hybrid)apprOachi depending mainly on the managerial rnodel,they provide

fOr sOme enfOrcement against deliberate non― compliance.A Compliance procedure

under the Kyoto Protocol shares the above charac[eristics and has t、 アo specincitics.

First,it institutionalizes and quasi― チuriSdictionallzes the proccss that identifics thc

causc of non_compliancc and decides how to rcspond)thus reducing the discretlon of

cOmpliance comrnittee and imprOving predic〔ability and legal stabllity,Second,it is

oriented towards a strOnger response to non―compliancc in ordcr to dcter cOuntries

frOm freeriding and to keep the rnarket rnechanisll■operating soundly.Consequences

Of nOn―compliance undcr the procedure,cven thOugh nol■ ―binding,、 アould be

ilnplemented in most cases.If not, non_compliant parties and their authorized

entities would lose their eligibility for the Kyoto Mecharlisms, lcading to great

econornic 10sses.Expanding carbon markets considerably heightens the incen〔ive to

cOmply,and that has become a driving ttorce FOr compliance.

Prac[lces ln EInissions Trading

狂ヽinoru Ota,Kelo University

Credits in the form of certified emission feductions(CERs)under the Kyoto

Protocol are generated in cOuntries implementing Cican Developmentヽ 在echanism

(CDM)proチ ccts by private participants.CERs issued following each pro,cCt'S

validatiOn and verincation are nrst registered in the CDヽ 在rcgistry and thcn

distributed by the prOjCCt'S participants to overscas partics pursuant to pro,cct acsign

documents.  Financial institu[lons provide financial arrangements for

implementatlon of the CDM pro,eCtS,and trading companies,carbon fLlnds and

manufacturers appcar to be purchasing the CERs ffom the participants.

The government recently adopted a registry system for crcdits al10tted under thc

Kyoto Pどotocoi to recognize thelr acquisition and transfer.HO吊アever,whlle the

transferability Of crcdits in international and domestic markets mLIst bc assured,in

Japan Where no ctt and trade system has becn adOpted,it has become difficult to

dettne the legal naturc of credits in terlns of traditional property concepts.This rnay

call into qucstion the rnarketabllity of cfedits which was discussed at the cOnfcrencc

as lllustrated in a certain cross―border project anancing which rnay be conducted ill a

deveioping country.



340 THEJAPANESE ANNUAL OFINTERNATIONAL LAW  [No.49,2006]

Political PrOblem abOut lmplementing Kyoto Protocol in」apan

AkihirO Sawa,University of Tokyo

Japan fatined the Kyoto Protocol in June 2002.At that time there was a fierce

p01lcy conflict irl the gOvcrnment on how strict the domestic p01icies and measures

ShOLlld be in order tO comply with the GItIG reductlon targct of thc PrOtOcol.

Especially thc 狂ヽinistry of Envifonment(N【OE)and theヽ 在inistry Of EconomL Tradc,

and lndustry(・■IETI)arc respectively thc lcaders Of the twO kinds Of interested

partles.

The pOsitiOn Of envifOnment― oriented groups ied byヽ 狂OE,品 アas as follOws:

Kyoto Protocol is a``bible'' tO il■ternationally tackle the giobal吊/arrnin3,and it is

essential tO maintain the framcwOrk.TherefOre,Japan,having ratined thc PrOtOcol,

has to take all nccessary rneasures to fLllnll its comHlitrllent regardless Of hOw rnuch

COSt wlll be incurred. In additiOn,it is the industry sector that shOuld make the

hardest effOft tO achieve the target because it is the mOst respOnsible fof GHG

emisslons in Japan.

On the Other hand,the positiOn Of ecOnOmy― orien〔ed grOups ied byヽ 狂ETI,was

as f0110wsi the ffame、アork of thc Kyoto Protocol has structural defects tO be cOrrected

in the next round of the muitilateral negotiatlon.Taking the enOrrnOus difficulty IOf

Japan tO achieve the target into account,the ratincation was a serious dip10matic
m i s t a k e . I n  O r d e r  t O  m e e t  t h e  K y o t o  t a r g e t , i t  i s  o n  a  c h a n g e  o f  t h e  J a p a n e s e  p c o p l e ' s

energy―consulning lifc_style tha〔shOuld be put the highest prlofity becausc

hOusch01ds and transportation sectors had be9tl shO、アing a rapid increase in GIIG

cnllssion.

Ho恥アever)the pOlitical climatc is changing gradually.Recently,envifOnment―

oriented grOups have recognized the importancc of the cOst―efFectiveness and a need

fOr actiOns in the hOusch01ds scctOr,and on thc Other hand,ccOnOmy―oriented groups

have understOOd the necessi〔y of rneeting the reductiOn target set by the Kyoto

Protocol.There is secn a gradual c00peration amOng the rninistries and interested

groups in thc neld of encrgy consenratiOn and development Of alternative energy.

ACTIVITIES OF THE OFFICE IN 2006

1 . T h e  G e n c r a l  M c c t i n g  o f t h c  J a p a n  B r a n c h  w a s  h e l d  O n  A p r i l  1 5 , 2 0 0 6  a t  S a n i O

Kaikan,TOkyO.

a. ElectiOn Of COuncllヽ 在embers and AuditOrs

Twenty― nine COuncll members and twO AuditOrs,whO were to serve from

October 23,2006 thrOugh OctOber 22,2009,were elected as f0110ws:

Councllヽ在crnbcrs

―
Jun'iChi Akiba,PrOfessOr Emeritus,HitOtsubashi University
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―N i s u k e  A n d o , P r O f e s s O f  E m e r i t u s ) K y o t o  U n i v e r s i t y

―Attasato Dogauchi,PrOfessOfがマあseda universl[y

…Hisakazu Fuチita,ProfessOr,Kansai Universty
―Ribot HatanO,ProfessOr Emeritus,Gakushuin University(declined tO settc)

―Kazuya IIifobe,PrOfessOr,Seikei University

―YLlチi IWasawa,Professor)University of TOkyo

―Naoya Kasai― Okuwakl,PrOfessOr,University of TOkyo

―Yoshiya Kawarlnata,ProfessOr ErIIcritus,Kyoto University

―IchifO Komatsu,Director― (3cneral of lnterl■ational Lcgal Al■1lrs Bureau,ヽ在inistry of

Foreign AfFairs

―Akira Kotera,ProfessOr)University of TOkyo

―Shigeru Kozal,ProfessOr Emeritus,Kyoto University

―Yoshio Kumakura,Attorney― at―Law,Nakamura&Partners Patent&Law Office

―YoshirOヽ 在atsui,ProfessOr,Ri〔 sumeikan university

―I Iiroshi 在ヽatsuOka,President,Tezukayama Univcrsity

―Shigeki Miyazakl,PrOttssor Emcritus,Mel,i UniVersity

―Shinyaヽ在urasc,ProfessOr)Sophia Universi[y

―Toshijiro Nakaチima,Legal AdvisOr)Asahi Koma Law Ottce

中Ko Nakarnura,ProfessOf Emeritus,Kcio University

中KazuhifO Nakatani,ProfessOr,University of TOkyo

―Sciichi Ochial,ProfcssOr,University ofTOkyO

―Shigert1 0da,PrO丘 〕ssOf Emeritus,TOhOku Univcrsity

―Tsuneo Ohtori,ProfessOr EIIleritus,University Of TOkyO

―Hisashi Owada,Judge)International COurt OfJustiCe

―Yoshiaki Sakurada,PrOfessOr,Kyoto University

―Hisashi Uchida)Forrller Pfofessor)university of TOkyo

―Chusei Yamada,ヽ 在ember,Intcrnational Law CornIIlission

―Soji Yamamoto,ProfcssOf Emeritus,TohOku University

―Syun,1及anai,Judge,IntcrnatiOnal Tribunal fOr the La、 アofthe Sca

Auditors

―ヽ 在asaki C)rita,Forrner ArnbassadOf tO the l」nited Kingdom

―Akira Kawamura,AttOrncy"at―La恥らAndcrsOnヽ 在Ori&TOrnOtsLlnC Law O年lcc

b.  With regard tO the nscal yCar 2005:

(1) The inancial accOunt of the Japan Branch fOr nscal year 2005,aLldited by
並[r.Shunii ttanai,Auditor,as prepared by脱 【r.Yoshio Kumakura,Tk・ casurer,

吊アerC SLlbHlitted and apprOvcd by the在ヽceting.

(11)The general affairs Of the Branch during this tcrln were repOrted by

PrOfessOr Shinyaヽ在urase,Secretary―(3cneral.
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(111)The acadcrnic activitics Of the Branch during this terrl■were repofted by

PrOttssOf NaOya Okuwakl,fOrmer DirectOr Of Planning.

(iv)The publicatiOn Of Number 48 of Tあ タノク ″″谷夕A″ ″″″′ゲ r″″夕″″″″″θ″″ブL″ク

was reported by PrOfessOf Akifa KOtera,EditOr_in―Chici

c.  With regard tO the fiscal ycar 2006

(1)The budget ttOf fiscal year 2006,as prepared byヽ 狂r`YoshiO Kumakura,

Treasurer,吊/as sublnitted and apprOved by the rnceting=

(11)The general afttirs scheduled fOr this term were prcsented by PrOfessOr

Shirlya 在ヽurase,Secrctary―(3eneral`

(111)The academic activities Of the Branch scheduled fOr this tefm were presented

by PrOfessOf Yuチ i lwaSawa,DifectOr of Planning.

(iv)The prOgress of the editOrial wOrk fOr Numbers 49 and 5o Of Tあ 夕s袋 ″″奮タ

A″″″″′ゲr″″″″″″グθ″″′L″夕was repOrted by PrOfessOr Akira KOtera,EditOト

in―Chici

2.  COuncilヽ 在cetings、 ァerc held〔 wice For fiscal year 2006 attd dealt with the

f0110wing matters,

a. At the first Rcgular COuncll酌 【ceting Of 2006 held On April 15,2006 at san,0

Kaikan,TOkyOi

(1) The financial accOunt of the Branch ttOr ascal year 2005 and its budget fOr

fiscal year 2006 were approved.

(11)The general afFairs Of the Branch during nscal year 2005 and the prOgram

fOr ttscal ycar 2006 were approved.

(111)The acadernic activities Of the Branch during fiscal year 200うand the prO_

gram fOf fiscal year 2006 were approved.

(lv)The publicatiOn OfNumbef 48 of Tあ タノク ″″容夕A″ ″物 ノゲ r″″ ″″″グθ″″ブL″夕 and

the prOgrcss ofthc editOrial wOrk FOr Numbers 49 andうO were reported on.

(v)The f0110wing persons were admitted as new rnembers Ofthe Branch.

―ヽ 在otoO Noguchi,Sen10r AttOrneLヽ 在inistry Of Foreign Attairs

―Tadashiヽ在Ori〕AssOciatc ProfessOr,任Okyo AttetrOp01itan University

―Shuhei Mizuta,Lecturer,Md)i UniVersity

―MarikO ShOチ 1,PrOfessOr,Keiai University

―Yoshiyuki Kohari,ProfessOf,IIirOshilna University

―狂あkeO I=Origuchi,AssOciate PrOfessOr,I■ OkkaidO university

―ShotarO IIamamotO,PrOfessOr,Kobe University

b.  At the secOnd Rcgular COuncil酌【ecting Of 2006 was held On November l,2006

at Gakushi Kaikan,TOkyO:

(1) ProfessOr Shigeru Oda was clected as thc President.  ト

( 1 1 ) M r . T O s h iチi r O  N a k t t i m a  w a s  e l e c t e d  a s  t h eヽl c e _ P r e s i d e n t .
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(111)PrOfessOr Soji Yamanoto and Mr.Yoshio Kumakura were elected as the

Standing Councillors.

(lv)The financial conditiOn ofthe Branch was reported on`

(v) The gcneral affairs Of the Branch was reported on.

( V i ) T h e  a c a d e m i c  a c t i v i t i e s  o f  t h e  B r a n c h  w e r e  r e p o r t e d  o n .

(vii)The progress of thc editOrial wOfk fOf Nurnbers 49 and 50 were repofted

o n .

(vill)The following persons were admitted as ncw members ofthc Branch.

…AkihifO Sawa,PrOfessOr,University ofTokyo

―KatsuhirO Shojl,ProfessOr)Kcio Unlversity
―ヽ 在asahisa Deguchi,PrOfessor,Ritsurl■ eikan Univcristy

…Akiko Okamatsu,Lccturer,Shobi University

―Y/asushi Nakanishi,ProfcssOr)Ky9to University

―Koチl Takahashi,Associatc PfofessOr,Doshisha University

(KazuhifO Naka[ani)


